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GROUNDS OF JUDGMENT
l. INTRODUCTION

1. Four appeals are brought before this Court, all relating to
the grant of planning permission by the Datuk Bandar of
Kuala Lumpur, as the relevant local authority, in respect of
a proposed development which comprises a part of, and is

located within, a public park known as Taman Rimba Kiara.

2. In dispute are the merits of a judicial review application,
where neighbouring properties and persons (‘the
Respondents’) sought to quash the grant of permission for
the proposed development by the local authority, primarily
on the basis that it did not conform to or comply with the
statutory provisions of the Federal Territory (Planning)
Act of 1952 (‘FT Act’).

3. Although the Respondents sought relief solely against the
local authority, three other parties who could, potentially,
be affected by any decision of the Court in this regard,
applied to intervene in the proceedings. They were
successfully joined as parties in the initial application for

judicial review before the High Court.

4. They comprise:

73
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(i) The landowner of HSD 119599 PT 9244, Mukim Kuala
Lumpur, Tempat Bukit Kiara, Daerah Kuala Lumpur
(‘the subject land’) on which the proposed
development is to be constructed — Yayasan Wilayah

Persekutuan;
(i) The developer — Memang Perkasa Sdn Bhd; and

(iii) An association of longhouse residents — Pertubuhan
Penduduk Perumahan Awam Bukit Kiara, who

presently reside on the subject land.

5. Atfirst instance, the High Court refused to quash the grant
of planning permission and dismissed the application for
judicial review. The Court of Appeal reversed the decision
of the High Court and on 27 January 2021 granted, inter
alia, an order quashing the decision of the local authority,

namely the Datuk Bandar Kuala Lumpur.

6. The aggrieved parties, who comprise the Appellants,
sought and obtained leave to appeal in respect of eight
questions of law (which are set out further on in the

judgement).
II. THE PARTIES
A. The Appellants

7. The Appellants in this Court comprise:-

73
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(a) The Datuk Bandar of Kuala Lumpur (‘Datuk Bandar’) in
Civil Appeal No. 01(f)-13-09/2021(W) (‘No.13’);

(b) Yayasan Wilayah Persekutuan (‘Yayasan’) in Civil
Appeal No. 01(f)-12-09/2021 (‘No. 12’);

(c) Memang Perkasa Sdn Bhd (‘Memang Perkasa’) in
Appeal No. 01(f)-14-09/2021(W) (‘No.14’); and

(d) Pertubuhan Penduduk Perumahan Awam Bukit Kiara,
Dewan Bandaraya Taman Tun Dr Ismail Kuala Lumpur
(‘the Long House Association’) in Civil Appeal No.
02(f)-55-09/2021 (‘No. 55°).

B. The Respondents

8. The Respondents comprise residents and property owners
in Taman Tun Dr Ismail, Kuala Lumpur (‘TTDI’). They are
essentially persons or entities, who live within a 150 to 350
metre radius of the proposed development and maintain

that they are adversely affected by it. More specifically:-

(1) The 1%t to 5'" Respondents are the Management
Corporations and Joint Management Body
representing the proprietors of condominiums or

apartments neighbouring the proposed development;

.-:.f". Ed SIN yMkKPO38nkWcAioUQnI3QQ
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(2) The 6'"" Respondent is the public officer of the

registered residents’ association for TTDI,

(3) The 7' to 10" Respondents are long-time residents

and frequent users of Taman Rimba Kiara.

Ill. THESE APPEALS

9. The Appellants’ grievances in this series of five appeals
are manifold. The commonality in their complaints include

the following: -

A. Locus Standi

(1) The Court of Appeal finding that the Respondents
enjoy the requisite /ocus standi to initiate the judicial
review proceedings in the High Court, when they are
in point of fact not ‘qualified objectors’ under Rule
5(3) of the Planning (Development) Rules 1970
[P.U. (A) 7/1971] (‘the Planning Rules 1970’). In this

context they complain that the Court of Appeal erred

in concluding that in judicial review proceedings, Rule
5(3) is not relevant. They further challenge the
conclusion of the Court of Appeal that the
Respondents are not mere busybodies but have a real
and genuine interest in the proposed development, in
that it will adversely affect their lives and properties,

and they therefore enjoy locus standi,

73
" '? S/N yMkKPO38nkWcAioUQnI3QQ
= “*Note : Serial number will be used to verify the originality of this document via eFILING portal




16

(2) The Court of Appeal construing Order 53 Rule 2(4) of
the Rules of Court 2012 (‘RC 2012’) as conferring

both threshold and substantive locus standi;

(3) The failure of the Court of Appeal to consider that
Rule 5(3) of the Planning Rules 1970 ‘cannot be
overridden’ by Order 53 Rule 2(4) which is subsidiary

legislation.

In short, these complaints centre on the scope and ambit
of locus standi under Malaysian law. This requires a full
examination, comprehension and consideration of ‘locus
standi’ as borne out by written law and case-law in this

jurisdiction.
B. Duty to Consult and Hear

(4) That the Court of Appeal erred in imposing a common
law duty on the Datuk Bandar to consult and hear
objections from the Respondents who do not fall
within the purview of rule 5(3) of the Planning Rules
1970 which restricts such right of consultation to a
specific class of persons who do not include the 15t to

10t" Respondents.
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C. The Legal Status of the KL Structure Plan under the FT
Act

(5) In finding that the KL Structure Plan 2020 is a legally
binding document, the Court of Appeal erred. It is a

policy document with no force of law;
D. Duty to Give Reasons

(6) The Appellants complain that the Court of Appeal
erred in deciding that the Datuk Bandar has a duty to
give reasons for its decisions to objectors,
notwithstanding the absence of a statutory provision

requiring it to do so;

(7) They further maintain that the Court of Appeal erred
in holding that the reasons for such decision must be
conveyed to the objectors at the time the decision is

communicated;

(8) It erred in finding that there is a common law duty to
inform the objectors of the outcome of the hearing and

the response to the objections raised;and

(9) The Court of Appeal also erred, as asserted, in
deciding that the Datuk Bandar is precluded from
supplementing its reasons for its decision in granting
the Impugned Development Order (‘the Impugned

Development Order’) by way of other facts and
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reasons subsequently deposed to by way of affidavit

in judicial review proceedings.
E. Conflict of Interest

(10) The Appellants claim that the Court of Appeal erred in
applying the test for conflict of interest as set out in
Steeples v Derbyshire County Council [1984] 3 All
ER 468 (‘Steeples’), rather than that set out in R v
Edmundsbury Borough Council, ex parte Investors
in Industry Commercial Properties Ltd [1985] 3 All
ER 234 (‘Edmundsbury’);

(11) The Court of Appeal erred in concluding that there was
a conflict of interest involving the Datuk Bandar,
based on the Joint Venture Agreement between
Yayasan and Memang Perkasa, given that the Datuk
Bandar is a trustee sitting on the Board of Trustees of
Yayasan and is also the head of the local authority.
The latter is the sole authority empowered under the
law to grant planning permission for the proposed
development on the application of, and at the behest

of the developer, Memang Perkasa.

IV. THE QUESTIONS OF LAW UPON WHICH LEAVE WAS
GRANTED THESE APPEALS

10. The Appellants have been granted leave to appear before

the apex court on the following eight questions of law: -
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(1) Whether Order 53 rule 2 (4) of the Rules of Court is
confined to the determination of threshold locus standi
or whether it extends to confer substantive /ocus
standi upon an applicant in an application for judicial
review having regard to the decisions of the Court of
Appeal in QSR Brands Bhd v Suruhanjaya Sekuriti
[2006] 3 MLJ 164 and of the Federal Court in Tan Sri
Haji Othman Saat v Mohamed bin Ismail [1982] 2
MLJ 177 and in Malaysian Trade Union Congress v
Menteri Tenaga, Air dan Komunikasi [2014] 3 MLJ
1457

(‘Leave Question No. 1’)

(2) Whether an applicant seeking judicial review of a
development order is required to come within the
terms of Rule 5(3) of the Planning Rules 1970 before
he or she may be granted relief having regard to the
decision in District Council Province Wellesley v
Yegappan [1966] 2 MLJ 1777

(‘Leave Question No. 2’)

(3) Whether the requirement of locus standi in judicial
review proceedings set out in Order 53 Rule 2(4) of
the Rules of Court 2012 may override the provisions
of Rule 5(3) of the Planning Rules 1970, the latter

being written law, having regard to the decision of the
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Federal Court in Pihak Berkuasa Tatatertib Majlis
Perbandaran Seberang Perai v Muziadi bin Mukhtar
[2020] 1 MLJ 1417

(‘Leave Question No. 3’)

(4) In law whether a management corporation (15! to 4"
Respondent) or joint management body (5%
Respondent) established pursuant to Section 39 of
the Strata Titles Act 1985 and Section 17 of Strata
Management Act 2013 has:-

(i) the necessary power to initiate judicial review
proceeding to challenge a planning permission

granted on a neighbouring land?;

(i) the locus standi to initiate a judicial review
proceeding on matters which does not concern
the common property of the management

corporation or joint management body?; and

(iii) the power to institute a representative action on
behalf of all the proprietors on matters which are

not relevant to the common property?

(‘Leave Question No. 4’)

(5) Whether the Kuala Lumpur Structure Plan is a legally

binding documents which a planning authority must
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comply with when issuing a development order having
regard to the decisions of the Federal Court in Majlis
Perbandaran Pulau Pinang v Syarikat
Bekerjasama-Sama Serbaguna Sungai Gelugor
Dengan Tanggungan [1999] 3 MLJ 1 and the Court
of Appeal in Perbadanan Pengurusan Sunrise
Garden Kondominium vs Sunway City (Penang)
(Civil Appeal No. P-01(A)-222- 07/2017) and

connected appeals?

(‘Leave Question No. 5’)

(6) Whether, in the absence of a statutory direction to the
contrary, a planning authority in deciding to issue a
development order is under a duty at common law to
give any or any adequate reasons for its decision to
persons objecting to the grant of the development
order having regard to the decisions in Public Service
Board of New South Wales v Osmond (1986) 159
CLR 656, of the Federal Court in Pihak Berkuasa
Negeri Sabah v Sugumar Balakrishnan [2002] 3
MLJ 72 and that of the Court of Appeal in The State
Minerals Management Authority, Sarawak & Ors v
Gegah Optima Resources Sdn Bhd [2021] 1 MLJ
2687

(‘Leave Question No. 6’)
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(7) If the answer to Leave Question No. 6 above is in the
affirmative, then whether the reasons must be
conveyed to the objectors at the time of its
communication or whether reasons may be given in an

affidavit opposing judicial review proceedings?
(‘Leave Question No. 7’)

(8) Where the High Court in judicial review proceedings
negatives actual bias or a conflict of interest on the
part of an authority issuing a development order, is a
Court of Appeal entitled to hold that there
nevertheless would be a likelihood of bias having
regard to the conflicting decisions in Steeples v
Derbyshire Country Council [1984] 3 ALL ER 468,
R v Sevenoaks District Council, ex parte Terry
[1985] 3 All ER 226 and R v St Edmundsbury
Borough Council ex parte Investors in Industry
Commercial Properties Ltd [1985] 3 All ER 2347

(‘Leave Question No. 8’)

V. THE PRIMARY ALL-ENCOMPASSING ISSUE FOR
CONSIDERATION IN THESE APPEALS

11. These questions of law however arise from the primary all-
encompassing issue that requires adjudication in this
administrative judicial review application. And that primary

issue is whether the Datuk Bandar exercised his discretion

73
" '? S/N yMkKPO38nkWcAioUQnI3QQ
= “*Note : Serial number will be used to verify the originality of this document via eFILING portal




23

correctly and lawfully, namely within the ambit of the
specific powers afforded to it as an entity under the FT Act,
in granting planning permission for the construction of the

proposed development.

12. Put another way, did the Datuk Bandar do, or omit to do
anything such that the exercise of its discretion was ultra
vires or unlawful? Judicial review is available only as a
remedy for conduct of an authority which is ultra vires or
unlawful, but not for acts done lawfully in the exercise of
an administrative discretion, which are complained of only

as being unfair or unwise.

13. Judicial review is sought by the Respondents in relation to
whether those circumscribed powers accorded to the Datuk

Bandar under the FT Act were:-

(a) Exercised legally, in conformity with, and within the

ambit of the statute;
(b) Exercised rationally;
(c) Exercised with proportionality; and

(d) Exercised without bias and in accordance with the

principles of natural justice.

14. As these sub-issues, which together answer the primary

issue of whether the Datuk Bandar exercised his discretion
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legally comprise mixed questions of fact and law, it is
necessary to consider the relevant facts and law involved
in these appeals. It is only after a consideration and
analysis of the primary issue that the questions of law
which require an answer can be answered appropriately.
We, therefore, turn first to the relevant law, and then the

facts, comprising the background to these appeals.

15. That takes us to an examination of the relevant law, namely
the FT Act. This is necessary because in order to analyse
whether the Datuk Bandar exercised his powers and
discretion legally and in conformity with the Act under
section 22(4), it is necessary to comprehend the purpose
and object of the FT Act.

16. Put another way, the construction of section 22(4) FT Act
requires a holistic construction of the FT Act rather than a
consideration of the section in vacuo in order to arrive at
its full meaning. This accords with section 17A of the
Interpretation Acts 1948 and 1967.

VI. THE PURPOSE AND OBJECT OF THE FEDERAL
TERRITORY (PLANNING) ACT 1982

17. We shall first consider the purpose and object of the FT

Act to construe how planning is controlled under the Act.

This is necessary to understand how section 22 of the FT

Act is to be interpreted when the section provides for

reference to the provisions of the KL Structure Plan.
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Against this, we will then be in a position to determine
whether the Datuk Bandar was acting within his statutory
powers when he chose to grant the Impugned Development
Order.

18. The legislative history of the FT Act is a salient starting

point.

A. The Legislative History of the FT Act

19. Prior to the FT Act, town planning and zoning had a long
and somewhat complex Ilegislative history in this

jurisdiction.

20. The legislative history of town planning in Malaysia is well
set out in the comprehensive textbook on the subject
entitled ‘Malaysian Town and Country Planning — Law
and Procedure’. As gleaned from this textbook as well as
from the submissions of the parties, planning law in the
Federal Territory of Kuala Lumpur commenced with the
Sanitary Boards Enactment (Cap 137) which was enacted
on 1 February 1930, later renamed the Town Boards
Enactment (Cap 137). The former Act concentrated on

health and sanitation including drainage as part of the law.

" Nurul Syala Abdul Latip, Tim Heath, Shuhana Shamsuddin, M. S. Liew, Kalaikumar Vallyuthm ‘The
Contextual Integration and Sustainable Development of Kuala Lumpur’s City Centre Waterfront: An
Evaluation of the Policies, law and Guidelines’ (ICSBI 2010)
http://irep.iium.edu.my/3101/1/UTP_conference.pdf
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21. Pursuant to the Town Boards Enactment (Cap 137), in
1967, Plan Nos. L886, L887, and L888 were gazetted
under Gazette Notification No. 1197 of 1967 and titled the
Comprehensive Development Plan (‘the CDP’). The CDP
relied upon by the Appellants are these gazetted plans
dating back to 1967, and not the gazetted KL Structure Plan
2020 or the then draft KL Local Plan.

22. On 20.8.1970, the Emergency (Essential Powers)
Ordinance No. 46 of 1970 [P.U.(A) 297/1970] (‘the
Emergency Ordinance No. 46’) came into force, and the
CDP was renamed Plan Nos. 1039, 1040 and 1041
respectively (see section 4(1) of the Emergency
Ordinance No. 46) by the Minister for the Federal Capital
of Kuala Lumpur. Per section 47 of the Emergency
Ordinance No.46, the Planning (Development) Rules
1970 [P.U. (A) 7/1971] was enacted. These are the

Planning Rules relied upon by the Datuk Bandar to-date.

23. On 1.2.1972, Kuala Lumpur achieved city status as
‘Bandaraya Kuala Lumpur’ or ‘the City of Kuala Lumpur’ per
the City of Kuala Lumpur Act 1971. On 1.2.1974, Kuala
Lumpur became a Federal Territory per the Constitution
(Amendment) (No. 2) Act, 1973 [Act A206].

24. On 21.5.1973, the City of Kuala Lumpur (Planning) Act
1973 repealed the Emergency Ordinance No. 46. Though
the Emergency Ordinance No. 46 was repealed, the CDP

and the Planning Rules 1970 were allowed to remain in

.-:.f". Ed SIN yMkKPO38nkWcAioUQnI3QQ
P **Note : Serial number will be used to verify the originality of this document via eFILING portal



27

place per Part Ill of the City of Kuala Lumpur (Planning)
Act 1973 insofar as they are not inconsistent with the
provisions of the City of Kuala Lumpur (Planning) Act
1973.

25. On 25.8.1982, the FT Act came into force, although in a
piecemeal fashion. Parts | to lll of the FT Act (being,
sections 1 to 18 of the FT Act) came into effect on that
date. On 15.8.1984 (being the relevant date for Part X of
the Federal Territory (Planning) Act), the Federal
Territory (Planning) Act 1982 repealed the City of Kuala
Lumpur (Planning) Act 1973.

26. Pursuant to section 65(2)(a) of the FT Act, the Planning
Rules 1970 and the CDP remained in force but only insofar
as they are not inconsistent with the FT Act. The issue of
whether the CDP and the Planning Rules 1970 are
consistent with the FT Act or not, is a legal issue falling for

consideration within these appeals.

27. The Long Title to the FT Act sets out that it is an Act to
make provisions for ‘the control and regulation of planning

in the Federal Territory’ amongst others: -

‘An Act to make provisions for the control and regulating of
proper planning in the Federal Territory, for the levying of
development charges, and for purposes connected therewith
or ancillary thereto.”
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28. The FT Act was promulgated for the proper control and
regulation of town and country planning in the Federal
Territory of Kuala Lumpur. The Town and Country
Planning Act 1976 applies to the rest of the country, but
the Federal Territory of Kuala Lumpur has carved its own
legislative path in view of it being the nation’s capital.
Article 74 of the Federal Constitution states that
Parliament may make laws in the Federal List or
Concurrent List in the Ninth Schedule. Item 27 of List |
of the Ninth Schedule covers all matters relating to the
Federal Territories and this allows Parliament to make laws

for the Federal Territory of Kuala Lumpur

29. The FT Act achieves control and regulation primarily by
employing a tiered series of development plans, as
provided in Part Ill of the FT Act (or sections 7 to 18 of
the FT Act). These development plans comprise a
structure plan followed up by a local plan for the Federal

Territory.

30. A structure plan is defined in section 2 of the FT Act as a
written statement accompanied by diagrams, illustrations
and other descriptive matter containing policies and
proposals in respect of the development and use of land. It
is, in short, a master plan of planning policies for the entire

region.

31. A local plan is defined as a map and a written statement

which formulates, in detail, proposals for the development
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and use of land in the area and contains matters specified
by the Minister. The full definition is set out in section 2

read together with section 13 of the FT Act.

32. Thus, the FT Act envisions development within the Federal
Territory of Kuala Lumpur to take effect through this tiered
series of development plans. Part Ill of the FT Act (or
sections 7 to 18 of the FT Act) governs the content and
manner of preparation, production, alteration, amendment,

and the legal character of these development plans.

33. The provisions of Part Ill of the FT Act cascade over to
Part IV of the FT Act (or sections 19 to 30), which sets
out how planning permission ought to be granted or

prohibited in the region.

34. As such, the FT Act envisages that the grant or prohibition
of planning permission should accord with Part Ill, namely
the development plans. In other words, the grant or refusal
of planning permission hinges on adherence to these
development plans. By way of metaphor, and to paraphrase
Mohd Zawawi Salleh FCJ in Pihak Berkuasa Tatatertib
Majlis Perbandaran Seberang Perai v Muziadi bin
Mukhtar [2020] 1 MLJ 141; [2019] 7 AMR 521 (‘Muziadi’)

‘the stream cannot rise above its source’.

35. Here, the development plans in Part lll are equivalent to
the source, while the grant or prohibition in Part IV of the

FT Act is the stream. This statutory cascade of Part Ill to
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Part IV ensures regulation and control are achieved in that
the development plans comprise the base regulatory
element and planning permission centres on compliance
with those development plans, although the Datuk Bandar
enjoys a discretion to depart from the same in certain

circumstances.

36. Therefore, in determining whether the grant or refusal of
planning permission is in accordance with the FT Act or
not, it is imperative that Part Ill and IV are read together,
rather than in vacuo such that a harmonious construction
is achieved. Conversely, if the planning permission
provisions in Part IV are read in isolation, the result would
not accord with the purpose of the Act which is to ensure
regulation and control in accordance with the development
plans in Part lll. It would also result in planning permission
being granted in a piecemeal fashion, running antithetically
to a holistic construction of the Act. This would defeat the
purpose of the Act, which requires compliance with the

‘source’.

37. We are additionally guided by the Hansard of the Dewan
Rakyat dated 22.10.1981, as produced by the 15t to 10"
Respondents, wherein the then Minister of Federal
Territory during the second and third reading of the Federal
Territory (Planning) Bill 1981, at pages 4288 — 4290 and
4320, stated that the CDP was intended to be replaced with
the structure plan system which comprises a structure plan

and a local plan:
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(The English translation):

“Today, development in the Federal Territory is planned and
controlled according to the provisions of the “Kuala Lumpur
City (Planning) Act 1973 (Act 107) as amended by the Kuala
Lumpur City (Planning) Act 1977 (Amendment) (Act A
416/77). In Act 107, it is stated that development must be
implemented based on the Comprehensive Development
Plan, indeed this Comprehensive Development Plan not only
has some specific weaknesses due to the emphasis on
physical aspects, but it is also no longer in line with the rules
of modern planning. Therefore this Comprehensive
Development system needs to be replaced with a new system
called the Structure Plan System as provided in the Bill

presented...

This Structure Plan system has two important components
which are: First the Structure Plan and Second the Local
Plan...”

38. From the Hansard of the Dewan Rakyat dated
22.10.1981, a few salient points may be distilled: -

(i) The FT Act was proposed before Parliament to make
better provisions for the control and regulation of
proper planning in the Federal Territory of Kuala

Lumpur; and

(ii) That the CDP system was to be replaced with a

structure plan system comprising of a structure plan
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and a local plan as the comprehensive development
system had weaknesses and was not in line with

modern planning methods.

B. The Requirement for Public Participation in the

Production of the Development Plans

39. A fundamental feature of the FT Act is the statutory
requirement for public participation. As far back as the
Town Planning Enactment of the Federated Malay
States of Malaya, the need for public participation was
recognised. It introduced, even then, the concept of public
interest as justification for ‘encroaching’” on the

development rights of landowners?.

40. It is no surprise that the element of public participation is
also a fundamental feature of the FT Act in the land
planning process. This element is therefore an integral part
of the democratic process which enables the public to
require accountability in relation to development in and

around where they live.
C. Public Participation and the Development Plans
41. This aspect, which requires public participation in the

drawing up of both structural plans and local plans, is
provided for in Part Ill of the FT Act (or sections 7 to 18

2 See Malaysian Town and Country Planning, Law and Procedure, (Malaysia: CLJ Publication, 2012) at page 10
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of the FT Act). The FT Act mandates a statutory process
whereby draft development plans can only become
complete by first going through a certain level of publicity
at the very outset (‘the Statutory Development Plans’).
This is best demonstrated by the process by which a draft
structure plan (‘the Draft Structure Plan’) becomes a

gazetted structure plan (‘the Gazetted Structure Plan’).

42. On the date of the FT Act coming into force or as soon as
possible thereafter, the Datuk Bandar is required to submit
the Draft Structure Plan to the Minister and a public notice
relating to the Draft Structure Plan is to be published in the
Gazette and in local newspapers (‘the Public Notice’). The
FT Act requires the Public Notice to contain, inter alia,
particulars of the place where copies of the Draft Structure
Plan may be inspected per section 7(1) and (2) of the FT
Act. The statutory requirement that a draft development
plan be open for public inspection and the invitation for
written objections (and implicitly, the provision of an
address where written objections may be submitted)
demonstrates that the FT Act envisages and requires a
considerable level of cooperation between the relevant
local authority and the public in order to bring into effect

the development plan.

43. This issuance of a public notice per section 7(1) and (2)
of the FT Act, above, is the minimum level of publicity the

Draft Structure Plan must go through.
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44. Critically, the Draft Structure Plan is displayed and allows
the public to object to its contents. The public are given the

opportunity to shape the ‘terms’ of the Draft Structure Plan.

45. This is evident from section 7(2)(ii) of the FT Act which
provides that objections may be received ‘from any person’
as opposed to any specific category of persons. If there is
no objection received, the Draft Structure Plan may only
proceed to the next stage, i.e., submission to the Minister,
after the expiry of the period for objections per section
7(4). Nonetheless, if there is any objection received, a
Committee appointed by the Minister pursuant to section
7(3) shall consider the objection as well as hear any person
and report on such objection as stipulated in section 7(5)
and (6). This whole scheme demonstrates that the right of
objectors to be heard is safeguarded by the FT Act. In this
regard, it may be said that the FT Act statutorily embeds

the right of public discourse.

46. Upon the Draft Structure Plan’s approval by the Minister
(‘the Structure Plan’), the FT Act requires that another
public notice in the Gazette and local newspapers is to be
published, with details stating where copies of the
Structure Plan may be inspected per section 9(1) of the
FT Act. From the date of publication of the public notice

in the Gazette, the Structure Plan shall come into effect.

47. The effect of gazetting the public notice relating to the

Structure Plan denotes/signifies that it is recognised in law
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as a statutory development plan which has to be complied

with, as envisaged under the Act.

48. At the outset of the Act’'s Long Title, the Act provides for
‘the control and regulating of proper planning’. Whilst the
Act does not specifically list out principles of proper
planning, the Act labours to provide for the preparation and
passing of statutory development plans that determines
how the Federal Territory of Kuala Lumpur takes shape
over the course of the next twenty years or so. Therefore,
it may be said that the Act’'s purpose and object of providing
for proper planning is encased within the statutory

development plans.

D. Public Participation and Alteration, Addition, Revision,

or Replacement of the Structure Plan

49. At any time after the Structure Plan ‘comes into effect’,
alteration is permitted so long as the proposed alteration
undergoes the same level of publicity and the same
procedure of an issued public notice and a hearing of
objections as the Draft Structure Plan was subjected to
(i.e., subsections 7(2), (3), (4), (5), (6) and (7) and
sections 8 and 9 shall apply) per section 10(1) and 11
of the FT Act. In this respect, there is a consistent
threshold of publicity accorded to the procedure for
implementing any amendment or alteration to the

development plan under the FT Act.
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50. Like the Town and Country Planning Act 1976, the FT
Act also provides that all development plans pursuant to
the Act garners legitimacy by passing through the public
eye, and any changes thereafter to the same development
plans must similarly traverse the same path in order to be

accorded the same legitimacy.

E. Public Participation and the Local Plan

51. In the same manner as the Structure Plan comes into
being, draft local plans are crafted to provide detailed plans
for each region within the Federal Territory of Kuala
Lumpur. The draft local plan is expected to follow on

closely from the Structure Plan.

52. Draft local plans are accorded the same level of publicity
as that given to the Structure Plan. Before they are
adopted, the draft local plan must first be published by
public notice in the Gazette and in local newspapers per
section 14 (‘the Draft Local Plan’). As is the case with the
Draft Structure Plan, the Draft Local Plan may only proceed
to the next stage of adoption by the Commissioner after the
expiry of the period for objections or after the objections or
representations have been considered per section 16(1),
in keeping with the statutory leitmotif that objections are
enshrined and accounted for. Having considered the
mainstay of the FT Act, namely the conversion to, and

implementation of a structure plan system as opposed to a
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comprehensive development system as previously
practiced under earlier and repealed legislation, we now
turn to the section detailing the powers conferred on the
Datuk Bandar under the FT Act in relation to the grant or

refusal of planning permission.

Section 22 of the FT Act and the Datuk Bandar’s

Discretion

The relevant section relating to the grant or refusal of
planning permission for development is section 22 of the

FT Act. It reads as follows:-

‘Development order

22. (1) The Commissioner shall have power exercisable at
his discretion to grant planning permission or to refuse
to grant planning permission in respect of any
development irrespective of whether or not such
development is in conformity with the development plan;
provided however the exercise of the discretion by the
Commissioner under this subsection shall be subject to

subsection (4) and section 23.

(2) Where the Commissioner decides to grant planning
permission in respect of a development he may issue a

development order —

(a) Granting planning permission without any condition

in respect of the development;
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(b) Granting planning permission subject to such
condition or conditions as the Commissioner may

think fit in respect of the development:

Provided that the Commissioner shall not issue a
development order under this subsection unless he s
satisfied that the provision of section 41 relating to the
assessment of development charges has been complied with.

(3) Without prejudice to the generality of paragraph 2(b), the
Commissioner may impose any or all of the following

conditions.........

(4) The Commissioner in dealing with an application for
planning permission shall take into consideration such
matters as are in his discretion expedient or necessary
for purposes of proper planning and in this connection
but without prejudice to the discretion of the
Commissioner to deal with such application, the

Commissioner shall as far as practicable have regard to —

(a) the provisions of the development plan and where
the Ilocal plan has not been adopted, the
Comprehensive Development Plan; and

(b) any other material consideration:

Provided that, in the event of there being no local plan for
an area and the Commissioner is satisfied that any
application for planning permission should not be
considered in the interest of proper planning until the
local plans for the area have been prepared and adopted

under this Act then the Commissioner may either reject or

suspend the application.
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(6) Upon receipt of an application for planning permission the
Commissioner shall within such time as may be prescribed
either grant or refuse the application and when the application
is granted subject to condition or refused, the Commissioner

shall give his reasons in writing for his decision.”

(Emphasis ours)

54. Section 22 prescribes in subsection (1) that the Datuk
Bandar may grant planning permission irrespective of the
development plan. The provision exempts the Datuk
Bandar from following the statutory structure plan, but the
exercise of that exemption is restrained or limited by the
proviso to subsection (4) in the same section and section
23. This simply means that section 22(1) does not confer
an absolute power of exemption on the Datuk Bandar to
arbitrarily disregard or discount the provisions of the

statutory development plan.

55. Section 22(4) is multifaceted and contains several limbs.
The first limb which reads “the Commissioner in dealing
with an application for planning permission shall take
into consideration such matters as are in his discretion
expedient or necessary for purposes of proper planning
... . makes it clear that the Datuk Bandar is required to take
into consideration matters that are in his discretion

expedient or necessary for proper planning.
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56. This means that the Datuk Bandar is obligated by law to
consider matters which are expedient, i.e. beneficial or
necessary for proper planning. We comprehend from the
FT Act that proper planning refers to the system of
planning and regulation underlying the Act, namely the
structure plan system as opposed to the CDP system. So
the need to consider the statutory development plans is an
essential task, even if there is to be a subsequent
departure from the same. What underscores the
consideration of ‘matters’ for the exercise of the Datuk
Bandar’s discretion in this section, is the need to

adhere to proper planning as envisaged under the Act.

57. The Datuk Bandar’s discretion as to what is expedient or
necessary for purposes of proper planning appears to be
worded widely. However, this does not detract from a
statutory construction that such discretion should be
exercised objectively and not subjectively or selectively. If
the latter approach is adopted, this will necessarily lead to
arbitrariness. Arbitrariness is precisely what a holistic
reading of the Act seeks to prohibit. Therefore, in
exercising its discretion, the Datuk Bandar is expected to
act reasonably, logically and in conformity with the purpose
and object of the Act. The same is propounded in the

following judgments:-

(1) Raja Azlan Shah FJ in Pengarah Tanah dan Galian
Wilayah Persekutuan v Sri Lempah Enterprises

Sdn Bhd [1979] 1 MLJ 135;[1978] 1 LNS 143 —
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“... Unfettered discretion is a contradiction in terms ... Every
legal power must have legal limits, otherwise there is
dictatorship. In particular, itis a stringent requirement that
a discretion should be exercised for a proper purpose,
and that it should not be exercised unreasonably. In other
words, every discretion cannot be free from legal
restraint; where it is wrongly exercised, it becomes the
duty of the courts to intervene. The courts are the only
defence of the liberty of the subject against departmental
aggression. In these days when government departments and
public authorities have such great powers and influence, this
is a most important safeguard for the ordinary citizen: so that
the courts can see that these great powers and influence are
exercised in accordance with law. | would once again
emphasise what has often been said before, that "public
bodies must be compelled to observe the law and it is
essential that bureaucracy should be kept in its place",
(per Danckwerts L.J. in Bradbury v London Borough of Enfield
[1967] 3 All ER 434 442.)"; and

Hashim Yeop A Sani CJ (Malaya) in Minister of
Labour, Malaysia v Lie Seng Fatt [1990] 2 MLJ 9;
[1990] 1 CLJ rep 195; [1990] 1 CLJ 1103 -

“The minister had a discretion under s 20(3) of the Act and
that is not in dispute. The issue is whether the discretion is
unfettered. To say it is an unfettered discretion is a

contradiction in terms. Unfettered discretion is another

name for arbitrariness.
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The minister's discretion under s 20(3) is wide but not
unlimited. As stated earlier, so long as he exercises the
discretion without improper motive, the exercise of
discretion must not be interfered with by the court unless
he had mis-directed himself in law or had taken into
account irrelevant matters or had not taken into
consideration relevant matters or that his decision
militates against the object of the statute. Otherwise he
had a complete discretion to refuse to refer a complaint which

is clearly frivolous or vexatious which in our view this is one.”

In order for a court to assess whether the Datuk Bandar’s
discretion has in fact been exercised within the ambit of the
Act, it is necessary that the Datuk Bandar explains or sets
out the ‘matters’ that are in his objective opinion, expedient
or necessary for purposes of proper planning, and which
therefore caused him to exercise his discretion to either
grant or refuse planning permission. Otherwise, it would
not be possible for any party, the court or the public to know
or comprehend on what basis a decision was made to either
allow or refuse planning permission. The issue of when
such reasons ought to be given also arises for
consideration in this series of appeals, and will be

considered later.

The construction above, to the effect that the discretion
afforded in both subsection 1 and the first limb of
subsection 4 is not an unfettered discretion is further

borne out by the third limb of subsection 4. But first it is
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necessary to consider the effect of the connecting limb, the

second limb.

60. The second limb reads “...and in this connection but
without prejudice to the discretion of the Commissioner
to deal with such application...”. This means that when
considering those matters which the Datuk Bandar
objectively reasons are expedient or necessary for the
purposes of proper planning, but without detracting from
his powers to exercise his discretion to either grant or
refuse permission even where there is a departure from the

statutory development plans.
61. Itis the limb that connects:-

(a) the matters which the Datuk Bandar is obligated by
law to consider and give effect to, in relation to proper

planning; but

(b) seeks to preserve the Datuk Bandar’s ability to depart
from the development plans, in the exercise of his

discretion as provided in sub-section (1).

62. Section 22 in its entirety seeks to reconcile the
fundamental need for compliance with the statutory
development plans, and the Datuk Bandar’s power to
depart from the same in sub-section (1). This is

achieved by granting such a discretion in sub-section
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(1) but limiting and circumscribing the exercise of that

power as specified in sub-section (4).

63. Put another way, subsection (1) of section 22 is

circumscribed, defined and limited by sub-section (4).

64. Therefore, the words “without prejudice to the discretion
of the Commissioner to deal with such application”
serves the purpose of stipulating that although the Datuk
Bandar is bound to adhere to the overarching purpose of
proper planning, he may still depart from the development
plan. Any such departure however is still subject to the

third limb and the proviso to sub-section (4).

65. The third limb reads “the Commissioner shall as far as
practicable have regard to — (a) the provisions of the
development plan and where the local plan has not
been adopted, the Comprehensive Development Plan;

and (b) any other material consideration”.

66. The third limb pronounces that, sub-sections (a) and (b)
“shall” be given regard to “as far as practicable”. The
use of the word ‘shall’, given the purpose and object of the
FT Act, lends itself more favourably to the mandatory
sense of the word. In other words, the Datuk Bandar is
obligated in law, as far as is practicable to give regard to

the provisions of the statutory development plan.
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67. It follows that it is only where the statutory local plan has
not been adopted that the CDP is to be utilised instead. In
construing sub-section (a) it bears repeating that the same
has to be read in a holistic context. The FT Act envisages
that a structure plan is brought into force as soon as
possible after the passing of the Act, followed shortly
thereafter by the detailed local plan. It does not envisage
a prolonged delay in the production and implementation of
either the structure plan or the local plan. Any such delay,
designed or otherwise, would serve only to undermine the
purpose and object of the Act, namely regulated planning
in accordance with public input and expectation as

contained in the statutory development plans.

68. As such, the legally coherent construction to be accorded
to paragraph (a) of sub-section 4 of section 22, more
particularly in relation to the use of the CDP, is that
recourse is to be had to the CDP in the early years following
enactment and implementation of the FT Act, prior to the
local plan being drawn up. The local plan in turn is
expected to be drawn up and implemented within a short
time of, if not before or at approximately the same time as

the structure plan.

69. Such an interpretation is further supported by the proviso
to sub-section 4 which allows for the Commissioner to
reject or suspend the application for planning permission
where hel/it is satisfied that the proper planning requires

that the local plans be drawn up and adopted under the Act.
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Proper planning again comes to the fore in the exercise of
discretion by the Commissioner. Therefore, it follows that
the CDP is not and cannot comprise an alternative to the
local plan. The CDP is merely there to fill in a gap during
the time when the local plan is being drawn up and
gazetted. This proviso underscores the point that a long
delay in the adoption of the local plan does not warrant
automatic or prolonged utilisation of, or recourse to, the
CDP.

70. Put another way, the CDP is a saving provision to tide over
the period pending the production and adoption of the local
plan as the secondary tier of the Act's statutory
development plan. As enumerated above, the statutory
development plans are the Act's purpose and object.
Therefore, where there is already the first tier of the
statutory development plan in place, i.e., the structure
plan, the CDP may be referred to in a manner that does not
oust and conflict against the statutory development plans

in order to give true effect to the Act.

71. Subsection (b) of section 22(4) reads that “any other
material consideration” is to be regarded in addition to
subsection (a). The use of the word ‘and’ envisages that
both limbs ought to be adhered to and one cannot be

cherry-picked at the expense of ignoring the other.

72. What factors or matters then comprise “any other material

consideration” in the context of sub-section (b)? Given
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the Act’s purpose and object, the test of what constitutes
“any other material consideration” when deciding
whether or not to grant planning permission, is whether the
“consideration” serves a planning purpose within the four

corners of the Act.

73. In Great Portland Estates plc v Westminster City
Council [1984] 3 All ER 744 where the English Town and
Country Planning Act 1971 was in operation, it was held
that development plans ‘are concerned with the use of
land and more particularly with its ‘development’, a
term of art in planning legislation’ and thus a material
consideration is a consideration that ‘serves a planning
purpose... And a planning purpose is one which relates

to the character of the use of land’.

74. We are of the view that this definition or test aptly describes
the character of a material consideration. The definition
incorporates the primary requirement of serving a planning
purpose, which is an essential element of the FT Act.
Additionally, planning purpose is then defined as a purpose
which relates to the character of the use of the land.
Applying this test, that which amounts to a material
consideration should relate to the use of land and how a
change in its use may affect the wider development of the

region.

75. Within section 22(4) alone, there have been two

references to the phrase “proper planning”. The Long Title
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of the FT Act also enshrines the phrase “proper planning”.
While the Act does not explicitly set out a definition of
‘proper planning’ it is evident that the Act labours to provide
for the statutory development plans as the instrument to
implement development within the Federal Territory of
Kuala Lumpur. As such, statutory development plans

comprise the basis for proper planning.

Having considered the purpose and object of the FT Act
including in particular section 22(4) FT Act which provides
the background law to be applied in the present appeals,
we move on to consider the salient background facts of the

instant case.

SALIENT BACKGROUND FACTS AND LAW

The History of Taman Rimba Kiara

The chronology of events giving rise to this dispute dates
back to the 1970’s. As stated by the 1%t to 10t
Respondents, Taman Rimba Kiara in its entirety was a
public park measuring 25.2 acres located within the TTDI
and Bukit Kiara area. Earlier, it was part of a privately
owned rubber estate which was subsequently acquired by
the State Authority in the 1970’s.

The 15t to 10" Respondents submit, premised on a master
plan produced by an architect at the time, that the aim was

to turn the entire area into the KL Botanical Gardens, with
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a National Arboretum and Heroes’ Mausoleum. It was
designated to be a large-scale nursery to serve and support
the larger botanical gardens and national arboretum. This

did not materialize.

79. The Datuk Bandar in submissions containing plans has
acknowledged that the subject land is designated and
coloured as a ‘green area’ in the Kuala Lumpur Structure
Plan 2020 (‘KL Structure Plan’).

80. As a consequence of the acquisition of the entire 25-acre
area by the Government, the former workers of the rubber
estate and their families, were re-housed in longhouses in
the north eastern corner of Taman Rimba Kiara. These
residents were promised long-term, permanent housing by
the Government. That did not transpire. The proposed
development is expected to resolve this almost 50-year-old
promise by the Government, vide the construction of the
29-storey block to house all the residents of the
longhouses. There are presently some 100 families in this

longhouse community.
B. The Subject Land and the Proposed Development

81. The land on which the proposed development is supposed
to be built is identified as HSD 119599, PT 9244, Mukim
Kuala Lumpur, Tempat Bukit Kiara, Daerah Kuala Lumpur.
It measures 12 acres (‘the Subject Land’). The proposed

development itself comprises of 9 blocks of high-rise
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apartments, more particularly 8 blocks of 42-54-storey
serviced apartments and 1 block of 29-storey affordable
apartments, with basement and podium carparks (‘the

Proposed Development’).

C. The KL Structure Plan 2020

82. On 16 August 2004, in compliance with the Federal
Territory (Planning) Act 1982, the public notice containing
the approval of the Draft Structure Plan was gazetted. The
effect of the KL Structure Plan was to set out in general
terms how land in various parts of the Federal Territory of
Kuala Lumpur would be utilised. This naturally affected the

25 acres comprising Taman Rimba Kiara.

83. The KL Structure Plan 2020, which was produced in 2004,
zones the area comprising Taman Rimba Kiara, including
the Subject Land, as a green open space. As such the
Structure Plan envisaged the area as comprising public
space for public use. It is significant that the KL Structure
Plan also stipulates that it is the intention of the Datuk
Bandar that the KL Structure Plan is to be followed and

supported by the KL Local Plan:

“‘Adalah menjadi hasrat Dewan Bandaraya Kuala Lumpur
(DBKL) supaya pelan struktur di ikuti dan di sokong oleh

pelan tempatan atau pelan-pelan tempatan.”

3 paragraph 12 of the Kuala Lumpur Structure Plan 2020
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84. In May 2008, again in compliance with the FT Act, the draft
KL Local Plan was presented to the public after going
through the specific procedures prescribed under the FT
Act. The entire 25 acres of Taman Rimba Kiara was zoned
as a public park and a green open space. In this context,
clause 8.3 of the draft KL Local plan specifies the area as

‘Cadangan Taman Awam dan Kawasan Lapang’.

85. Objection hearings with the public, as envisaged under the
FT Act took place from September 2008 to May 2009 with
respect to the draft KL Local Plan. The KL Local Plan was
intended to be completed by September 2011, but due to a
series of delays was only finally gazetted on 30 October
2018.

D. Alienation of the Subject Land

86. In the interim, Yayasan applied to the State Authority of
Federal Territory of Kuala Lumpur for the alienation of the
Subject Land, i.e., the 12 acres of land on which the
proposed development is to be built. This meant alienating
12 acres from the original land, identified as Lot 55118,

comprising 25.5 acres known as Taman Rimba Kiara.

87. On 8 November 2012 and 14 December 2012, a Land
Executive Committee of the Federal Territory (‘Land Exco’)
meeting was held to consider an appeal by Yayasan for the

alienation of 12 acres of Taman Rimba Kiara.

73
" '? S/N yMkKPO38nkWcAioUQnI3QQ
= “*Note : Serial number will be used to verify the originality of this document via eFILING portal




52

88. In the course of the hearing of these appeals, this Court
asked, whether the Datuk Bandar had sat as one of the
members of the Land Executive Committee as required by
law under section 12 of the National Land Code as
modified in the Federal Territory (Modification of
National Land Code) (Amendment) Order 2004 [P.U. (A)
220/2004]). The question posed by the Court was then
answered in the affirmative by counsel for the Datuk
Bandar. This fact had not previously been disclosed by the
Datuk Bandar to the Courts below. It is therefore unclear
whether the Datuk Bandar alerted other Land Exco
members that the KL Structure Plan specified the Subject

Land/Taman Rimba Kiara as a green open space.

89. Itis unclear whether statutory rectification and amendment
of the KL Structure Plan (per sections 10 and 11 of the FT
Act) was carried out pursuant to the Subject Land/Taman
Rimba Kiara’s change of land use, i.e., whether there was
a hearing of objections before the public concerning a
change of land use spreading across 25.2 acres. Any lay
person reading the KL Structure Plan would most likely
conclude that the Subject Land/Taman Rimba Kiara was

still, and would remain, a green open space.

90. On 8 January 2013, the Lands and Mines Office of the
Federal Territory of Kuala Lumpur (‘Pejabat Pengarah
Tanah dan Galian Wilayah Persekutuan’) issued a letter to
Yayasan advising that the Land Exco had approved the

partial alienation of Lot 55118 Tapak Rumah Panjang Bukit
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Kiara, Mukim Kuala Lumpur i.e., the Subject Land to be
utilised for mixed development subject to a premium being
paid for the Subject Land. This meant in effect that the
open space for public use marked in green in the KL

Structure Plan could be utilised for construction.

91. The express condition for the Subject Land which was now
designated as ‘mixed development’ rather than green open
space for public use was that the land should be utilised

only for the purpose of mixed development sites: -

‘Syarat-Syarat Nyata:

Tanah ini hendaklah digunakan hanya untuk tujuan tapak

pembangunan bercampur sahaja’

92. On 11 August 2014, the Subject Land was alienated to
Yayasan. The category of land use for the Subject Land
was stated as “bangunan” (building). The express condition
for the Subject Land was stipulated to be ‘mixed
development’. It seems that the green open space for
public use demarcated in the KL Structure Plan was not

followed.

93. Subsequent to the alienation of the Subject Land, Lot
55118 was split into 2 separate plots, i.e., Lot PT9244 and
Lot PT55118, of 12 acres and 13 acres respectively. The
Proposed Development is to take place on the upper half

of the 12 acres i.e., on the Subject Land, where the
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longhouse residents are. The Proposed Development also
includes the construction of a highway that eats into the
lower half of the 13 acres i.e., Lot 55118.

94. This application and appeal for the alienation of the Subject
Land to Wilayah Yayasan therefore came after the
gazetting of the KL Structure Plan on 16 August 2004 and
after the presentation of the draft KL Local Plan in May
2008, but prior to the gazetting of the latter, ten years later,
in 2018.

E. The JVA between Yayasan and Memang Perkasa for the

Development of the Subject Land

95. On 7 April 2014, Yayasan entered into a joint venture
agreement (‘JVA’) with Memang Perkasa to develop the
subject land. The JVA was for the construction of the
proposed development. The terms of the JVA which are

relevant in the present appeal are as follows:

(i) Preamble A provides that Yayasan has applied for the
alienation of a plot of land, namely PT 9244 (where
Taman Rimba Kiara and more particularly the subject

land is situated);

(il) Preamble C and D further states that the alienation of
the subject land has been approved and accordingly,

Borang 5A dated 8 January 2013 has been issued for
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the payment of a premium. Yayasan has sought an

extension of time to pay the premium;

(iii) Clause 4.1 provides that Memang Perkasa is to pay
Yayasan a sum of RM160 million as Yayasan’s

entitlement under the JVA;

(iv) Clause 5.3 allows Memang Perkasa to encumber the
subject land for the purposes of financing and for the

provision of 3" party charges involving Yayasan;

(v) Clause 5.6.1 states that Yayasan acknowledges that

the quantum of Yayasan’s entitlement is based on —

(a) Memang Perkasa securing the development
order upon such terms and conditions acceptable
to Memang Perkasa, at Memang Perkasa’s

absolute discretion; and

(b) a minimum plot ratio of 1:6 approved by the

authorities.

(vi) Clause 8.1 requires Yayasan to provide all necessary
assistance to the developer, Memang Perkasa in
respect of all its applications whenever requested with
a view to expedite all approvals for development

including liaising with the authorities; and
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(vii) Yayasan, has an address in the Bangunan DBKL 3,

the address of the 1%t Appellant or Datuk Bandar here.
F. Issuance of the Impugned Development Order

96. On 10 October 2014, the Datuk Bandar purportedly
delegated its powers under the FT Act to a list of persons
including the Pengarah Perancang Bandar dan Desa, who
is the person who eventually signed the development
order dated 13 July 2017.

97. On 23 October 2014, Yayasan executed and gave a Power
of Attorney to Memang Perkasa, authorizing Memang
Perkasa to apply to the relevant authorities for consent to
transfer, change, impose, alter the land use, conditions
and restrictions related to the Subject Land, to apply for
planning permission on the Subject Land, and to deal with

all matters in relation to the Subject Land.

98. Between 14 June 2016 to 16 June 2016, the Datuk
Bandar erected a notice to inform the public that it had
received an application for planning permission for the
Proposed Development. This was pursuant to rule 5(3) of
the Planning Rules 1970.

99. On 18 August 2016, the Datuk Bandar issued a notice of
a hearing pursuant to rule 5 of the Planning Rules 1970
to the 1!, 2" and 6" Respondents (‘the Notice of
Hearing’).
,,--g. 40
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100. On 29 August 2016, at the hearing to hear objections from
affected parties regarding the Proposed Development
(‘the Hearing’), representatives from the 1st, 2" and 6'"
Respondents advanced the following objections to the

Proposed Development:-

(i) The Proposed Development is irrational,
unreasonable and not in accordance with applicable

laws, rules, and regulations;

(i) The Proposed Development contravenes the KL
Structure Plan 2020 and the draft KL Local Plan in

terms of land usage, zoning and density;

(iii) The Proposed Development will cause the destruction
of Taman Rimba Kiara and irreversibly destroy the

park’s eco-system;

(iv) The Proposed Development will significantly increase
the congestion and pollution levels in TTDI and Taman

Rimba Kiara; and

(v) There is a conflict of interest as the senior officers of
DBKL also hold senior and/or management positions

in Yayasan, the owner of the Subject Land.

101. As an aside, during the Hearing, the Respondents were

informed of a proposal to construct a new flyover and

J.--;!- 10
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highway/road network to create access for and support
the increased density caused by the Proposed
Development (“the Highway Proposal”). Previously, the

Respondents had no knowledge of the Highway Proposal.

102. On 15 December 2016, Memang Perkasa, vide SAM
Planners’ letter, submitted to the Appellants its proposed
residential development (affordable apartments) and
commercial development to increase the density of the
affordable housing to 976 per acre and plot ratio of the
commercial development to 1:9 (‘the 3" Proposed

Development’).

103. On 28 February 2017, a meeting between JKTPS and
Memang Perkasa was held, and it was decided that the
3¥ Proposed Development would be postponed to allow

Memang Perkasa to comply with further directions.

104. On 28 February 2017, per the local authorities’ One Stop
Centre online portal (‘the OSC’), the Datuk Bandar
allegedly granted conditional planning permission for the

Proposed Development.

105. On 21 March 2017, JKTPS approved the proposed
development (affordable apartments) and commercial
development subject to conditions (‘the 4" Proposed

Development’).
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106. On 31 March 2017, the 1%, 2"4 and 6! Respondents
issued letters to the Datuk Bandar to reiterate their
objections above. The 1t to 10" Respondents allege that
no response from the Datuk Bandar was received. At this

juncture, 7 months had passed since the Hearing.

107. On 3 April 2017 and 4 April 2017, the Datuk Bandar issued
a letter informing the 1%t and 2" Respondents of the

following:—

(i) That the Proposed Development was still at an

evaluation stage; and

(i) That the Respondents will be informed once a formal

decision was reached.

108. On 10 May 2017, the Datuk Bandar published a statement

in the News Straits Time where he stated the following:—

(i) The Proposed Development was still pending final

approval; and

(i) The Datuk Bandar would hold a meeting with the
residents of TTDI and users of Taman Rimba Kiara in
accordance with rule 5 of the Planning Rules 1970

before approving the Proposed Development.

109. Between 1 June 2017 to 11 July 2017, the 1st to 10"

Respondents’ solicitors issued three letters to the Datuk
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Bandar to seek clarification on the status of the Proposed

Development. No reply was purportedly received.

110. On 13 July 2017, the Impugned Development Order was
issued by the Datuk Bandar.

111. On 20 July 2017, the Datuk Bandar issued a letter

containing the following statements, namely that:—

(i) The Datuk Bandar had considered the objections

raised by the 15, 29 and 6" Respondents;

(i) The Datuk Bandar will require Memang Perkasa to
conduct further “communication strategy (sic)” to
explain the Proposed Development to the residents at
3 stages: before, during, and after the construction of

the Proposed Development; and

(iii) It is to be noted that, no statement or reference was
made to the KL Structure Plan, the Local Plan, or the
CDP.

112. On 28 July 2017, the 1%t to 10" Respondents discovered
Memang Perkasa carrying out survey works at Taman

Rimba Kiara.

113. On 10 August 2017, by way of written parliamentary reply
issued by the then Minister of Federal Territories, the 15t

to 10" Respondents discovered that the Datuk Bandar
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had granted the Development Order. The Respondents
were not advised nor given notice of the grant of the

Development Order.

114. On 11 August 2017, the 15t to 10" Respondents filed this
application for judicial review. On 23 August 2017, leave
was granted. On 28 November 2018, the High Court
dismissed the 15! to 10" Respondents’ Judicial Review
application. On 27 January 2021, the Court of Appeal
unanimously allowed the 15! to 10" Respondents’ appeal
with costs. On 1 September 2021, the Federal Court
granted leave to the Appellants to appeal against the

Court of Appeal’s Order.

115. On 30 October 2018, the KL Local Plan was gazetted.

116. The Subject Land under the gazetted KL Local Plan
departs significantly from the draft KL Local Plan, in that
the Subject Land is designated as ‘mixed development’
under the gazetted KL Local Plan. This is borne out by a
comparison of the two plans and by the Auditor-General’s

Report series 2 (Chapter 6).

117. This then brings to a close the salient factual matrix.

VilIl. THE CENTRAL ISSUE IN THESE APPEALS: DID THE
DATUK BANDAR EXERCISE ITS DISCRETION VALIDLY,
LEGALLY AND WITHIN THE AMBIT OF THE SPECIFIC

.-:.f". Ed SIN yMkKPO38nkWcAioUQnI3QQ
P **Note : Serial number will be used to verify the originality of this document via eFILING portal



62

POWERS AFFORDED TO IT UNDER THE FEDERAL
TERRITORY (PLANNING) ACT 19827

A. On what Basis did the Datuk Bandar Exercise its

Discretion under section 22(4) FT Act?

118. Turning to the central all-encompassing issue at hand in
these appeals as specified earlier, did the Datuk Bandar
exercise his discretion within, and in accordance with, the

powers conferred on it under the FT Act?

119. In order for the court to make this assessment it is
essential to comprehend on what basis and how the
Datuk Bandar exercised its discretion under section 22(4)
FT Act.

B. The Contents of the Datuk Bandar’s Affidavits

120. The Datuk Bandar's reasons for the exercise of his
discretion may be gleaned solely from the affidavits filed
by the Datuk Bandar in consequence of the judicial review
proceedings filed by the Respondents. No reasons nor
explanations were afforded at the material time, i.e. at the
point when planning permission was granted, as to why
the subject land, which was zoned under the Structure
Plan as land for public use, was altered to the land use

category of mixed development.
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121. There are four affidavits rendered by one Datuk Haji Mohd
Najib bin Hj. Mohd, identified as the Deputy Director
General (Planning) of DBKL, dated between 15 January
2018 to 7 September 2018 as well as the Datuk Bandar’s
letter dated 20 July 2017 which comprise the material
available to explain how and why the Datuk Bandar
exercised his discretion in granting the Impugned

Development Order

122. On perusing the same, the following points may be
distilled. The Datuk Bandar consulted various technical
documents and reports and met with various external
agencies such as JKTPS and JKPS to facilitate the

decision.

123. It was also averred that the Impugned Development Order
was not contrary to the KL Structure Plan and the KL Local
Plan, and evaluations of Memang Perkasa’'s planning
permission with JKPS and JKTPS was done carefully
taking into account all relevant aspects of planning, or

‘mengambil kira segala aspek perancangan yang relevan’.

124. There were no statements breaking down what constituted
these ‘relevant’ aspects of planning. The Datuk Bandar
averred that the decision made by JKPS on the 30 March
2017 was a decision made in accordance with the Act and
was followed up with the issuance of the Impugned

Development Order.
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125. Additionally, the Datuk Bandar considered that the land
use of the Subject Land was for mixed development, and
thus development must be accorded to the Subject Land.
The Datuk Bandar also stated that the use of the Subject
Land for modern and planned development would further

improve the development of Kuala Lumpur.

126. The fact that there was a final settlement reached
between the Bukit Kiara Longhouse Community, Memang
Perkasa and Yayasan also operated as a reason as to why

the Impugned Development Order was granted.

127. The overarching statement made was that the Datuk
Bandar had complied with all the requirements as
imposed by the FT Act and the Planning Rules 1970
when considering the Proposed Development so as to

grant the Impugned Development Order.

128. Much was also made about the traffic reports conducted
and statements that the Datuk Bandar ameliorated traffic
concerns surrounding the Proposed Development. This
amelioration also featured in the letter dated 20 July 2017,
that inter alia the access roads would be built by Memang
Perkasa, that entry and exit roads would not be built
through Jalan Wan Kadir 1 and Jalan Datuk Sulaiman, and

that parking spaces would be built.

129. In relation to objections, the Datuk Bandar averred that it

took note of the objections raised and dealt with those
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objections by making amendments to the proposed
development and imposing various conditions on Memang
Perkasa, before granting the Impugned Development
Order. As such it was maintained that the Datuk Bandar

had fulfilled his statutory obligations under the Act.

C. Do the Affidavits Explain the Exercise of the Datuk

Bandar’s Discretion?

130. With respect, the totality of the affidavits and the single
letter referred to above, offer little insight, if at all, into

how or why the Datuk Bandar as the Commissioner

exercised his discretion in deciding to grant the Impugned

Development Order.

131. To take the point to its fullest, the Act provides that the
Datuk Bandar, when dealing with an application for
planning permission, may grant or refuse permission
irrespective of whether the development is in conformity
with the relevant statutory plans. In the instant case, the
development is not in conformity with the statutory
development plans. The decision to grant permission even
when there is non-compliance with the Structure Plan is,

however subject to section 22(4), as explained earlier.

132. And subsection (4) requires the Datuk Bandar to
consider matters that are, in his discretion, expedient or
necessary for purposes of proper planning. In exercising

this discretion, the Datuk Bandar is bound, as far as is
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practicable, to consider provisions of the development

plan and any other material considerations.

133. Yet, the statements offered by the affidavits are simple
reproductions of the wording of section 22 of the Act.
With respect, an absence of particulars or facts as to how
the decision was in accordance with the Act, and what was
done so as to comply with the requirements of the Act,
means that the Datuk Bandar’s averment that the exercise
of discretion leading to the grant of the Impugned
Development Order was done in accordance with the Act,
and that all requirements of the Act were complied with,
is without basis. It is for a court of law to hold that the
exercise of discretion was done in accordance with the
law after considering the particulars and facts produced
by the party who so alleges that they have complied with

the law.

134. In summary therefore, the many statements made were to
the effect that everything was above board and in
accordance with section 22 of the Act. However, when
the verbiage is stripped away, there is little information or
substance as to the basis of the exercise of the Datuk

Bandar’s discretion —

(i) For example, there is no enumeration of the material

considerations that were taken into account.
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(i) Neither is there any explanation as to why the

Structure Plan was not followed, and instead the CDP.

(iii) This too in light of the fact that the local plan was
already in existence as a draft, and merely required

adoption by way of gazettement.

(iv) The departure from the statutory development plans

is not explained.

(v) The availability of the proviso to suspend permission

was also neither considered nor explained.

(vi) Neither was there a statement as to why this
development would be beneficial under regulated
planning law in the interests of the development of the
area, or was necessary for the purposes of proper

planning.

(vii) The affidavits are bereft of any principles of proper
planning regulation or how development would be

enhanced.

D. Summary of Our Conclusions from the Datuk Bandar’s
Affidavits

135. In summary it is not possible to ascertain with any

certainty:-
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(a) why the Datuk Bandar departed from the statutory

development plan, namely the Structure Plan;

(b) why the Datuk Bandar utilised the CDP and a series
of planning rules and regulations which conflicted or

contravened the Structure Plan;

(c) why the Datuk Bandar chose to ignore the draft Local
Plan in its entirety, despite several years having
elapsed since the production of the gazetted Structure
Plan in 2004. As approval for the proposed
development was sought several years later in 2008,
there is no explanation nor reason afforded as to why
there was no consideration given to this plan, or why
it could not be gazetted and the issue of the approval

suspended until it was;

(d) why the CDP was utilised, when it is to be utilised
where the local plan is nowhere near completion.
However, as a matter of fact, both the statutory
development plans were in existence. The draft Local
Plan was not gazetted and such gazetting was not

undertaken for some seven years.

(e) Why the CDP was utilised when it is defined
specifically to apply to specific lots namely Plans Nos
1039, 1040 and 1041, which does not extend to the

subject land which is outside the scope of the CDP;
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(f) why there was recourse to the Planning Rules 1970
and zoning and density rules applicable during the
CDP era, when Parliament had already laid in place
and decreed the replacement of the same with the
structure plan system. The fact that these rules were
retained pending the introduction of the structure plan
system does not in itself justify continued and

deliberate reliance on the same;

(g) how the Datuk Bandar arrived at the decision that it
was in order to depart from the statutory development
plans under sub-section (1) of section 22 FT Act,
while meeting the requirements of the proviso to such
departure as outlined under sub-section (4). We have
analysed this above. When exercising his discretion
under the first Ilimb to depart from the statutory
development plan, the Datuk Bandar can only do so if
it has been shown that the matters set out in sub-
section 4 have been complied with. This has not been
satisfactorily made out in the affidavits or elsewhere

in the pleadings or submissions.
F. The Use of the CDP

136. Section 22 requires, as stated earlier, the Datuk Bandar
to give consideration to matters which are necessary for
proper planning, and this would necessarily include the
provisions of the Structure Plan, the CDP for lands

comprising plan numbers 1039,1040 and 1041, where
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there is no local plan and other material considerations.
However, the use of the CDP is transient and more
significantly can only relate to land falling within the areas
it covers. The definition section of the FT Act makes it
clear that the CDP relates only to land in plan numbers
1039, 1040 and 1041.

137. The subject land does not fall within these plan numbers
but outside of it. It is worth reiterating that the ability to
rely on the CDP envisages a bona fide reliance on the
same where it is genuinely not possible to rely on a local
plan because it is still being drawn up or does not subsist.
Such use too, is limited to the lands in the CDP as set out
above. It would not, with respect, envisage a situation
where a local plan subsists but remains unadopted,
deliberately or otherwise. The very existence of the local

plan would require consideration to be given to the same

138. Nothing in the affidavits affords any basis for this court to
conclude that any such deliberations were undertaken.
With respect, if it is difficult to see what path the Datuk
Bandar trod, much less if such path was that set by the
legislature. The legislature has provided a complete and
concise manual of how planning permission is to be
granted in the Federal Territory of Kuala Lumpur, with
tiered development plans to be considered and with clear
stipulations as to how the discretion accorded to the

Datuk Bandar is to be exercised.

73
" '? S/N yMkKPO38nkWcAioUQnI3QQ
= “*Note : Serial number will be used to verify the originality of this document via eFILING portal




71

139. However, the statements proffered in the affidavits fail to
disclose any such consideration or deliberation in the
exercise of the discretion. On the contrary, the basis for
the exercise of powers under section 22 to grant planning
permission remain murky. In the face of such opacity, it is
difficult to conclude that the Datuk Bandar exercised his
discretion in accordance with the powers afforded to it
under section 22 FT Act.

140. Much was made in the affidavits of the Datuk Bandar’s
compliance with the CDP and the Planning Rules 1970
when granting the Impugned Development Order under
section 22 of the FT Act, which requires consideration.
The position taken appears to be that by such compliance
the requirement of exercising its discretion in accordance

with section 22 FT Act is met completely.

141. This then gives rise to the question of whether compliance
by the Datuk Bandar with the CDP, the Planning Rules
1970, and the Federal Territory (Planning) (Zoning and
Density) Rules 1985 (‘Zoning and Density Rules 1985’)
is equivalent to the valid exercise of the powers conferred
on the Datuk Bandar under section 22 such that the
exercise of its discretion is in conformity with the section,

the Act and proper planning development?

142. In order to answer this question, it is also necessary to
comprehend the nature of statutory development plans in

this jurisdiction under the FT Act, as well as the status of
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the CDP and its use in the grant of planning permission in
the instant appeals. The reason for this is because, in
order to assess whether there was compliance with
section 22, the competing legal status of the CDP under
the FT Act, as opposed to the statutory plans under the
FT Act comes into question. Does the use of the CDP
rather than the statutory development plan meet the
purpose and object of the FT Act? And particularly where
the CDP has no application to the subject land? In this
context it must be pointed out (as will be discussed later)
that the Datuk Bandar seeks to justify the use of the CDP
by reliance on the Zoning and Density Rules 1985. These
rules provide that all areas outside of the CDP are zoned
as residential. However if the CDP itself does not apply to
the subject land, can the CDP then be used to state that
the subject land is zoned as residential rather than as

open space under the Structure Plan?

143. |If the statutory development plan i.e. the Structure Plan
is pure policy, as submitted by the Appellants, and has no
force of law, then it is arguable that the failure, neglect or
refusal to follow the same does not undermine, nor affect
the purpose and object of the FT Act and section 22.
What would be the case however if the statutory
development plan is not a mere guideline but provides a
statutory blueprint for proper planning purposes under the
FT Act? Put another way, if the statutory development
plan is not ‘mere policy’ but is a core part of the FT Act

that requires compliance, and further, requires clear
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reasoning to be provided when departed from (as
envisaged under section 22), what is the effect of
departing from such a development without explanation?
Or by maintaining that compliance is not required because

it is ‘mere policy’?

144. Does such non-compliance and a failure to explain that
non-compliance, taint the exercise of discretion by the
Datuk Bandar in granting planning permission for the
development? Does such non-compliance denote a failure
to adhere to the underlying purpose and object of proper
planning and development in accordance with the law?
The answer will turn on the legal status to be accorded to

statutory development plan/s under the FT Act.

145. Needless to say, this issue comprises a central feature of
the dispute between the parties and requires

consideration and analysis.

G. The Legal Status of the KL Structure Plan

146. A useful starting point is a consideration of the parties’
positions on this issue, which may be gleaned from their

submissions.

147. In the interest of brevity and clarity, we understand the
essence of the parties’ submissions on this point to be as

follows: -
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The Datuk Bandar’s Submissions in Summary

(a) The Datuk Bandar contends that the KL Structure
Plan is not a legally binding document as it merely
contains written statements on policies and general
proposals for development. What is envisaged in the
Structure Plan cannot remain the same as there would
have to be changes made from time to time throughout

the years;

(b) Alienation of the subject land for a mixed development
was just such a case, and the logical conclusion to be
drawn is that such development should ensue
irrespective of the Structure Plan 2020, given that it
was brought into effect in 2004, prior to the alienation
of the subject land on 11 August 2014;

(c) Paragraph 3, section 1.2 of the KL Structure Plan
clearly states that it reflects the development of Kuala
Lumpur over the next 20 years and does not contain
proposals for detailed physical planning for any

specific area;

(d) As such, it is submitted that ‘the KL Structure Plan
2020 is not a plan stating exactly with accuracy the
development in any particular area and this would be
done at the local plan stage’. ‘The weight to be placed
on the structure plan is a proper judgment for the
planning authority’; and
,,--g. 40
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(e) In the absence of a local plan at that material time
(despite the draft local plan being in existence), it was
submitted that a reading of section 22(4) of the FT
Act allows for planning permission to be considered
based on the CDP. In the present case, the subject
land is located outside the CDP and no land use is
specified. Nonetheless the Zoning and Density
Rules provide that all lands outside the CDP are
zoned as residential with a density of 60 persons per
0.4 hectare. Therefore, it is submitted, the subject
land is zoned for use as ‘residential’ and not as an
open space for public use or as a city park as

contended by the respondents.
H. The Submissions of the 15t to 10" Respondents
148. For these Respondents it is contended that:

(a) In the KL Structure Plan, the subject land is zoned or

designated as:-
(1) a city park under Figure 13.2;

(2) open space, recreation & Sports facilities under

Figure 6.1; and

(3) green areas under Figure 6.3
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As such the proposed development is in conflict and

inconsistent with the KL Structure Plan.

(b) Sections 7 to 12 of the FT Act make it clear that an
‘important democratic concept of public participation
lies at the heart of planning law’. Citing section 1.3
of the KL Structure Plan the Respondents state that
‘the KL Structure Plan 2020 was born out of a public
participatory process’ and ‘it is therefore clear that the
KL Structure Plan is not a unilaterally imposed top-

down administrative policy’;

(c) The Structure Plan is ‘an environmental contract’
between the planning authorities and the residents’
paraphrasing the Irish supreme Courtin The Attorney
General (at the relation of Fran McGarry, Paddy
O’Hara, Patricia Mulligan, Neil Cremin and John
Hamilton) and Frank McGarry, Paddy O’Hara,
Patricia Mulligan, Neil Cremin and John Hamilton
(in their own right), Plaintiffs v Sligo County
Council, Defendant [1991] 1 IR 99 at 113: -

“The plan is a statement of objectives; it informs the
community, in its draft form of the intended objectives and
affords the community the opportunity of inspection, criticism,
and if thought, proper, objection. When adopted it forms an
environmental contract between the planning authority, the
Council, and the community, embodying a promise by the
Council that it will regulate private development in a manner

consistent with the objectives stated in the plan, and further
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that the Council itself shall not effect any development which

contravenes the plan materially.”;

(d) The CDP was intended to be replaced with the
structure plan system (which comprises the structure
plan and the local plan) and the structure plan
contains diagrams/figures to aid the structure plan’s
content. The law in relation to the purpose and object
of the FT Act (from the Hansard of the Dewan
Rakyat dated 22 October 1981 during the second
and third reading of the FT Act at pages 4288-4290)
made it clear beyond dispute that the purpose of the
FT Act was to replace the CDP with the structure plan

system.

149. It was explained that with the structure plan system, it was
not only the physical aspects of development that were
taken into consideration but also, social, economic,
environmental and other salient factors, to meet specific
enhanced objectives in the interests of the public. It
further specified that the two important components of this
system are the structural plan and the local plan. It was
also stressed that the introduction of this system in the
Federal Territory was consonant with the system accepted
and practiced in the other states of West Malaysia under

the Town and Country Planning Act 1976.
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150. Forthese reasons it was submitted that the Structure Plan
could not simply be dismissed as ‘mere policy’ but did in

fact have statutory force.

l. The Submissions by Yayasan

151. Yayasan supported the Datuk Bandar’s position and
maintained that the Structure Plan does not legally bind
the Datuk Bandar from ‘slavish compliance’ with it. They

relied on the following authorities for this proposition:

(a) Rahman bin Abdullah Munir & 67 Lagi v Datuk
Bandar Kuala Lumpur & Anor [2008] 6 CLJ 704
(‘Rahman bin Abdullah Munir’) where it was held
that the structure plan is not legally binding as it is
merely a compilation of policies on future

development in the City of Kuala Lumpur;

(b) Gurit Kaur a/p Sohan Singh v Datuk Bandar Kuala
Lumpur [2019] 8 MLJ 379 [2018] 1 LNS 2038; [2018]
AMEJ 1746 where it was held that the structure plan
contains general policies to guide the development of

Kuala Lumpur;

(c) Reliance was also placed on Simpson v Edinburgh
Corporation [1960] SC 313 (‘Simpson’), later
adopted by the Federal Court in Majlis Perbandaran
Pulau Pinang v Syarikat Bekerjasama-Sama

Serbaguna Sungai Gelugor Dengan Tanggungan

EAAE] S/N yMKKPO38nkWeAoUQNI3QQ

Fhng & ““Note : Serial number will be used to verify the originality of this document via eFILING portal



79

[1999] 3 MLJ 1; [1999] 3 AMR 3529; [1999] 3 MLJ 1;
[1999] 3 CLJ 65 (‘Sungai Gelugor’).

152. On these grounds it is submitted that there is therefore no
requirement for the local planning authority to ‘slavishly
comply’ with the development plan in reliance on the
judgement in Sungai Gelugor (supra). The Datuk Bandar

is merely required to ‘have regard’ to the Structure Plan.

153. To this end, reference was made to section 2 of the FT
Act to state that development plans mean the KL Local

Plan.

154. In this context however it is to be noted that the definition
in section 2 includes the following in sub-section (b): ‘if
there is no local plan for the area, the structure plan
for the area’. As the KL Local Plan was not gazetted at
the material time, the Datuk Bandar concludes that
reference could be made not to the Local Plan nor the
Structure Plan but instead to the CDP. (The CDP is a
plan formulated and utilised under the repealed City of
Kuala Lumpur (Planning) Act 1973, but preserved under
the FT Act for specific purposes. This will be discussed

further below).
J. Memang Perkasa

155. Counsel for Memang Perkasa supported the arguments

put forward by the Datuk Bandar in relation to the legal
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status of the KL Structure Plan and maintained that it is

not legally binding.

156. In Memang Perkasa’s submissions it took the position that
the Court of Appeal departed from legal precedent where
it has been held that the Datuk Bandar has discretion to
depart from a structure plan, as specifically held in
Sungai Gelugor (supra). There Edgar Joseph Jr FCJ
held that local planning authorities are to take into
consideration development plans but such consideration
does not mean ‘slavish compliance’. Reference was
made to the City of Kuala Lumpur (Planning) Act 1973
where the Datuk Bandar purportedly wields a wide
discretion to depart from any plan as proper planning

requires a wide exercisable discretion.

157. It was further submitted that section 22(1) FT Act
stipulated that the Datuk Bandar, in exercising its
discretionary powers under the Act, could grant a
development order whether or not it conformed with the
statutory development. As such, the power to grant the
development order is conferred on the Datuk Bandar, and
may be granted even where the proposed development
departs from the KL Structure Plan. To that end it was
submitted that the discretionary power of the Datuk
Bandar should not be restricted. Accordingly, non-
conformity with a development plan could not form the

basis for quashing the decision of the Datuk Bandar as
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there were likely to be changes to the Structure Plan from

time to time.

K. Our Analysis of the Status of the Development Plans
under the FT Act

158. In summary, the lynchpin of the Appellants’ collective
arguments calls for a reading of Part IV of the FT Act (i.e.
section 22 of the FT Act) to the exclusion of the other
parts of the FT Act. Yet, Part IV cannot be read in vacuo,
not when provisions within Part IV depend on provisions
within Part Ill.

159. As we have set out earlier in our examination of the FT
Act, Part Ill makes it clear that development plans are
accorded statutory force. Statutory powers wielded
pursuant to Part IV, therefore, such as the grant of
development orders per section 22(1) FT Act, cannot be
construed in isolation, without reference to the Statutory
Development Plans of Part IlIl. This is illustrated by, for
example, ‘development otherwise than in conformity with
the development plan’ per section 19 (1) of Part IV and
‘the local plan’ per section 22 (4)(a) of Part IV.

160. In many respects, Part lll is the core or nucleus, as it
were, of the FT Act. Part IV therefore cannot be read in
isolation from Part lll. This statutory cascade of Part Il
of the FT Act to Part IV of the FT Act ensures continuity
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and uniformity in ensuring that regulated town planning is
achieved under the FT Act.

L. The KL Structure Plan (2004)

161. The KL Structure Plan (2004) contains the primary policy
of the Datuk Bandar, then the City Hall Kuala Lumpur, and
sketches out in visual terms how the Federal Territory was
to be developed in the following twenty or so years. The

‘how’ is answered by a set of policies.

162. But, it does not follow that by saying that the KL Structure
Plan represents mere policies, this then diminishes the KL
Structure Plan’s legal character of bearing statutory force.
To give development plans their own force of law is to
ensure that planning in the Federal Territory is achieved
pursuant to cohesive planning principles over space and
time. Parliament, by embedding into the FT Act a
mandatory process of public participation, ensures the
inclusion of the public’s views on the proposed plan. Once
gazetted, there is no room for extraneous matters to be
inserted at will, nor for development planning on an

inconsistent and piecemeal basis.

163. The fact that these development plans are set out in the
statute in express terms requiring compliance means that
they cannot be equated to policies which require no such
strict compliance. It is not possible to utilise the term

‘policy’ or series of policies to circumvent or obviate the
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need to comply with statute. The statute prescribes that
development has to be undertaken in accordance with the
Structure Plan and Local Plan. It is no answer to that
statutory requirement to contend that compliance is not

required because it is mere policy.

164. Another issue pertaining to the legal nature of the
Structure Plan needs consideration and emphasis. The FT
Act directs that statutory structure plans are to be
gazetted. This is a clear departure from the English
counterpart of the FT Act (i.e., the Town and Country
Planning Act 1968, the Town and Country Planning Act
1971 (subsequently amended in part by the Town and
Country Planning Act 1971), and the Town and Country
Planning Act 1990). Under the legislation outlined in the
United Kingdom development plans are not gazetted as
the last procedural step for structure plans to come into
force. Instead, the English legislation above provides that
development plans simply come into force upon adoption

by the relevant authority.*

165. The question then becomes what is the effect of gazetting
any development plan? Why did our Parliament take it one
step further and legislate that all development plans
enacted pursuant to the FT Act are to be gazetted and

thereby given the force of law?

4 See section 9 of the UK Town and Country Planning Act 1968, section 9 of the UK Town and Country Planning
Act 1971, section 15 of the UK Town and County Planning Act 1990
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166. On 16 August 2004, the Structure Plan 2020 was
gazetted, and it represented the views of all Malaysians
on what they envisioned the Federal Territory of Kuala
Lumpur would look like in sixteen years, in 2020. It was a
vision that required sixteen years to take full effect, and
cardinal to its ability to achieve this vision was the
element of continuity, or as the Long Title of the FT Act
expresses it as, ‘the control and regulating of proper

planning’.

167. Continuity, control, and regulation of town planning in the
Federal Territory is achieved when a development plan is
gazetted and given the force of law. This is the only
intention of Parliament that can reasonably be inferred
from the fact of Parliament going one step further than the
English provisions. It therefore follows that having the
force of law, ‘slavish compliance’ is required in relation to
statutory development plans, as set out in the FT Act,

including the KL Structure Plan.

168. To this extent we are not entirely ad idem with Edgar
Joseph FCJ’s dicta in Sungai Gelugor, where His
Lordship accepted that the Structure Plan had statutory
force, but then went on to state that there was no

necessity for ‘slavish compliance’ with the same.

169. To comprehend our contention fully, it is noteworthy that
His Lordship Edgar Joseph FCJ adopted the approach

taken by the Scottish Outer House in Simpson.
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However, a careful reading of the Scottish equivalent of
our FT Act namely the Town and Country Planning
(Scotland) Act 1947, reveals that the relevant planning
authorities in that jurisdiction are required only to approve
the statutory development plan for it to become operative
on the date at which the notice stating that the

development plan has been approved, is first published.®

170. This means, in effect that there is no equivalent of
section 9 of the FT Act. The Structure Plan and Local
Plan in this jurisdiction enjoy statutory force as there is a
requirement that these plans are gazetted before they
come into force. Unlike Scottish legislation, it is not
simply a case of publishing a notice to the effect that the
development plans have been adopted. The additional
requirement of gazettement as well as the reading of the
object and purpose of the FT Act confers statutory force

to development plans in this jurisdiction.

171. The fact that the FT Act has a provision expressly
stipulating that the Datuk Bandar is not bound to comply
strictly with the Structure Plan does not detract from the
general position that it enjoys statutory force, as does the

Local Plan. This is because the discretion accorded to the

5 Publishment, in this respect, is to be done through the mediums of a newspaper and the Edinburgh Gazette.
Per Marco McGinty Petitioner (Reclaimer) against Scottish Ministries Respondent 2014 SCLR 318 at 339:
“The Edinburgh Gazette was the national newspaper of record; it was a newspaper circulating in the area to
which the plan or programme relates.”
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Datuk Bandar under section 22, as explained earlier is

fettered by the express stipulations in that section.

172. In this jurisdiction, we find that Parliament has provided a
comprehensive code of planning control in the Federal
Territory through the FT Act. The Act is a form of planning
law, and this law, which imposes restrictions in the public
interest upon private rights, must be applied equally and
consistently to all. Such are the demands of what it means
to achieve proper town planning, as emphasised by Mary
Lim JCA (as her Ladyship then was) in the Court of
Appeal:

“... None of these plans can be passed and be of any force
unless and until the time-consuming and pain-staking process
of preparing drafts; publication of those drafts through the
requisite mediums; consultation and public hearings on the
drafts; adoption, adaptation, repeal, replacement of drafts
from the results of the consultation; consent of the Minister in
charge, all elaborately set out in Act 267 have been complied
with”

173. The statutory force of development plans such as the
Structure Plan which, in point of fact, does require
“slavish compliance” ensures that citizens comprehend at
the outset what their neighbourhood will develop into in
the near future, whether the character of their
neighbourhood as they now know it, will or will not, be
preserved. It assures citizens of the nature of their locality

for a specific period of time in the future.
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174. Where there is to be an alteration or variation, their voices
may still be heard pursuant to the provisions of the FT
Act, which allow for their objections to be heard and
considered. As a corollary, this democratic right of
participation is a statutory embodiment of the right to be
heard, in that the FT Act provides an opportunity at the
outset for all objections to be heard prior to the adoption

and gazettement of the KL Structure Plan.

175. Thereafter, there are no provisions in the Act for a right
to be heard unless the KL Structure Plan undergoes
alteration, addition, revision, or replacement. In that
event, there are specific steps that have to be undertaken
to accommodate the variations as statutorily provided in
the FT Act in section 10.

M. The Extent of Public Participation in the KL Structure

Plan

176. For completeness, as stated in Chapter 1.3 of the KL
Structure Plan 2020, we note that a total of 258 objection
forms comprising 945 objections were received from
individuals, governmental departments and agencies,
educational institutions, professional bodies, elected
representatives, political parties and other organisations.
The written objections represented all 17 sectoral studies
as outlined by the Draft KL Structure Plan 2020.
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177. A total of 18 persons were appointed by the Minister to
the Public Objection Hearing Committee, comprising of
both representatives from professional bodies and public
officials. A total of 29 public objection hearing sessions
were held between 5 May 2003 and 16 June 2003, during
working days from Monday until Thursday. A total of 228
objectors were present at the oral objections. Three
representatives of an organisation or agency were given
30 minutes to present their oral objections, while each
individual was given 15 minutes. The Public Objection
Hearing Committee held another 27 sessions between 15
August 2008 and 6 October 2003 to consider 936
objections from 175 individuals and 83 groups of

objectors.

178. The Report of the Public Objection Hearing Committee
was then submitted to the Mayor of Kuala Lumpur on 8
December 2003.

179. These facts and statistics go to show that the statutory
hearing of objections is a laborious, comprehensive and
expensive process. It is undertaken to ensure full public
participation in the preparation of the KL Structure Plan.
This outpour of labour and finances incorporating the
objections of the public, as required under the FT Act, go
on to form the backbone of the KL Structure Plan. To that
end the KL Structure Plan cannot be ignored or be

shrugged off, as it were, without more. It begs the
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question: Why enact laws only to later not follow such

promulgated law?

The objective of the legislature in enacting provisions that
guard the integrity of public participation in forming
Statutory Development Plans is clear. Town planning
represents a very real meeting point between
administrative authorities and citizens. Town planning
decrees, for the sake of regulated town planning, how
private lives ought to be organised, i.e., where places of
work ought to be located, where schools should be
situated, where parks and recreation areas are placed,
where commercial areas need be placed, and where
sanitary waste may be safely kept. This puts into sharp
focus the need for public participation in forming Statutory
Development Plans that function to organise and lock in
the regulation of development for the ultimate benefit of

citizens in public spaces for decades to come.

As the KL Structure Plan 2020 at paragraph 4 of
Section 1.1 puts it: -

‘the Plan contains details of all relevant separate components
that make up the City, that is, its economic base and
population, land use and development strategies, commerce,
tourism, industry, transportation, infrastructure and utilities,
housing, community facilities, urban design and landscape,
environment and special areas. These components, though in
discrete parts, are inter-related and mutually contingent.

Policies and proposals for each of these components are
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therefore, directed towards their composition into an
integrated whole, that is, the efficiently functioning,

progressive and felicitous city (sic)’

182. We are therefore ad idem with Mary Lim JCA (as her
Ladyship then was) that ‘responsibility and duty can only
be reasonably and properly discharged if the CDP,
structure plan and the local plan, were compendiously
referred to as the source, reference or basic legal
document upon which any planning permission is to be

evaluated at the time the application is being considered’.

183. The inevitable conclusion having considered the
legislative history and purpose and object of the FT Act
at this juncture, is that the Structure Plan is a legally
binding document which a planning authority must comply
with, insofar as the statutory provisions of section 22

provides.

184. As an adjunct to the above, namely that Parliament has
provided a comprehensive code of planning control in the
Federal Territory through the FT Act, the Datuk Bandar
as the Commissioner is best placed to be cognizant of the
inconsistencies between the FT Act, the CDP, the Zoning
and Density Rules 1985 and the Planning Rules 1970.

185. In light of the express purpose and object of the FT Act,
it follows that the glaring inconsistencies in these older
pieces of legislation which do not sit harmoniously with
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the FT Act ought not to be relied upon or utilised as the
prevailing or governing law in determining planning or

development post the Structure Plan.

186. The latter comprises, as stated earlier, the core or central
feature of the FT Act which replaced and superseded
earlier legislation. Therefore, full effect must be given to
the same, rather than earlier and superseded legislation
and the development maps such legislation promulgates,
such as the CDP

187. As explained earlier, the use of the CDP is not legally
tenable despite it being expressly mentioned in the FT
Act, as its purpose was to provide continuity during the
transition period when the Structure Plan and Local Plan
were being developed and gazetted. It does not sanction
the deferring or suspension of the gazetting of any
statutory development plan to provide a basis to revert to
the use of the outdated maps under repealed legislation

on a continued basis, extending well over a decade or two.

188. In the instant appeals, again as highlighted earlier, the
continued use of the CDP was particularly incongruous
and unsuitable as the subject land does not even fall

within the area delineated by that plan.

N. The Use of the CDP, the Zoning and Density Rules 1985
and the Planning Rules 1970 — Does Compliance with

the Same Sanctify the Exercise of Discretion by the
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Datuk Bandar under Section 22 FT Act, where there has

been a Departure from the Statutory Development Plan?

189. The Datuk Bandar maintains in its submissions that it is
entitled to depart from the Structure Plan and rely
instead on the CDP together with the 1985 and 1970

Rules.

O. Is this Exercise of Discretion by the Datuk Bandar Good

in Law?

190. Having analysed the matter as set out above, we are of
the view that such exercise of discretion is not good in law

for the following reasons.

191. The CDP is defined in section 2 of the FT Act as “.....the

comprehensive development plan referred to as plans Nos.: 1039,
1040 and 1041 in the “City of Kuala Lumpur (Planning) Act 1973
[Act 107]”

192. The City of Kuala Lumpur (Planning) Act 1973 [Act 107]
has since been repealed by the FT Act vide section
65(1). Therefore, it follows that all systems utilised under
the repealed Act such as the CDP would stand repealed.
However, the CDP itself has been saved under section
22(4) FT Act.

193. The CDP as stated earlier is defined as land in Plan Nos

1039, 1040 and 1041 under section 2 of the FT Act. It is
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important to note that the subject land in these appeals
does NOT fall within the land in Plan Nos 1039, 1040
aand 1041. It is outside of the CDP. The CDP is meant

to be a comprehensive development plan for land falling

within those specified plans and no other. It is not meant
for use for the development of areas of land outside of

these plans. Therefore, the use of the CDP itself in the

grant of the development order comes into question.

194. As the subject land is not within the CDP, the reliance
on the same by the Datuk Bandar, to grant the
development order, for a development outside the
CDP areas, is fundamentally erroneous in law. In
short, there is no basis in law for the Datuk Bandar to
rely on section 22(4) FT Act to justify use of the CDP.

195. There can only be reliance on section 22(4) FT Act for

lands falling within the CDP areas.

196. In short, the CDP has simply no relevance to the grant
of a development order in relation to the subject lands

because it is inapplicable to the same.

197. This brings us to the question of the purpose of saving the
CDP in view of the introduction of the structure plan
system. It is evident that the saving of the CDP was
strictly for the purposes of regulating the development of
lands located in Plan Nos 1039, 1040 and 1041 only. All
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lands falling outside of the CDP would be regulated by

the statutory development plan.
P. The Utility of the CDP under the FT Act

198. The CDP’s sole utility as a savings provision is also
explicit from legislative history. As set out in the history
of the legislation preceding the FT Act, the CDP was
enacted pursuant to the Town Boards Enactment (Cap
137), in 1967, later renamed as Plan Nos. 1039, 1040 and
1041 pursuant to section 4(1) of the Emergency
(Essential Powers) Ordinance No. 46 of 1970.

199. The City of Kuala Lumpur (Planning) Act 1973 then
repealed the Emergency Ordinance No. 46 per section
48(1), but the CDP was allowed to remain in place insofar
as it was not inconsistent with the provisions of the City
of Kuala Lumpur (Planning) Act 1973, per section
48(2).

200. When the FT Act came into force, the same occurred, in
that any rule or order, inter alia, made under the City of
Kuala Lumpur (Planning) Act - “shall insofar as it was
not inconsistent with the FT Act ‘continue in force and
have the like effect as if it had been made under’ the FT

Act “by virtue of section 65.

201. Itis inexorably clear that any prior legislation repealed by

the successive FT Act was only retained as a savings
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provision to be used in the interim period pending the
production and completion of the Structure Plan and
the Local Plan. It is not tenable that a repealed Act can
live both as repealed law, and still be used in its full force,

as if never repealed.

202. The Appellants have maintained that the CDP is the
correct plan to use by reference to section 22 of the Act
in light of the fact that the Local Plan was ungazetted at
the material time in addition to their contention that
development plans under the FT Act mean only the Local
Plan. The Appellants also suggest that the CDP does not

conflict with the KL Structure Plan.

203. However, when these matters are examined in detail

including the law it becomes apparent that:

(a) the Structure Plan prevails over the CDP and this is
because the CDP was promulgated under the
Emergency Ordinance No. 46 and has since been
maintained as a transition or savings provision in the
FT Act for the land in Plan Nos 1039,1040 and 1041.
This is clearly because the production of the KL
Structure Plan and the Local Plan would require time
before it came into effect. During such time the CDP
remained available for use for those lands, and not
the subject land, provided that it did not conflict with
the Structure Plan once gazetted. Put another way,

until the KL Structure Plan came into effect reliance
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could be had on the CDP for those lands, but once
the KL Structure Plan was gazetted it has to prevail
over the CDP by reason of the purpose and object of
the entirety of the FT Act which we have examined as

earlier.

(b) the argument put forward by the Datuk Bandar and
Yayasan is of no merit as they failed to refer to the
definition of “development plan” in section 2 of the
FT Act. Their reliance on the decision of the Court of
Appeal in the ~case of Ramachandran s/o
Appalanaidu & Ors v Dato Bandar Kuala Lumpur &
Anor [2012] 6 MLJ 519; [2012] 6 AMR 124; [2012] 1
LNS 625 (‘Ramachandran’) (see paragraph 115)
ought to be distinguished as the Court omitted to refer
to the definition of development plan in section 2 of
the FT Act and neglected to construe section
22(4)(a) of the FT Act in totality as the word “and” in
such provision should be read conjunctively as in the
structure plan and the CDP (because at that material
time, the local plan had yet to be adopted). By
construing section 22(4)(a) of the FT Act read
together with the definition of “development plan” in
section 2 of the FT Act whether literally or
purposively, there is no doubt that the KL Structure

Plan cannot be ignored.

204. As would be apparent from our analysis above, the

structure plan encompasses public participation as part of
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a democratic right to regulation and planning of land
development. Therefore, the CDP cannot abrogate from,
or undermine, this fundamental aspect of the FT Act. In
the instant case, the Datuk Bandar has chosen to rely
solely on the CDP to the exclusion of the Structure Plan
maintaining that it was a matter of mere policy with no
statutory force. That is an incorrect proposition in law
given again our analysis of the object and purpose of the
Act.

205. In summary, the Datuk Bandar erred in relying on the
transitional or savings provision and ignoring the statutory
structure plan in exercising his discretion to grant the
Impugned Development Order. Secondly, he continued to
give weight to the CDP notwithstanding that it conflicted
directly with the KL Structure Plan. In this context, it is
also important to bear in mind the fact that the local plan
was already in existence although not gazetted. No
explanation was afforded as to why the draft local plan
was not gazetted, particularly as it had been completed.
It was subsequently only gazetted in 2018. The proposed
development also contradicted the then draft Local Plan
that was synchronised with the Structure Plan as

envisaged by the FT Act.

206. In the present set of appeals, the use of the CDP was
wrongly relied on some 35 years after the introduction of
the structure plan system (from the date of coming into

force of the FT Act versus the date when the Impugned
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Development Order was granted). And such use was
relied on some 10 years after the KL Structure Plan was
completed and the draft local plan in existence. Given
further the proviso to section 22 in sub-section (5),
where the Datuk Bandar may stay his hand on the grant
of planning permission until the structural plans are ready,
it begs the question why reliance was still placed on the
CDP. This is particularly so when the CDP is wholly
inapplicable in relation to the subject land, which falls

outside of it.

207. In these circumstances, particularly given the paucity of
facts and circumstances explaining how and why the
Datuk Bandar exercised his discretion, it is difficult to
accept that the Datuk Bandar exercised his discretion in
accordance with or within the ambit of section 22 of the
FT Act.

208. The exercise of the discretion by the Datuk Bandar under
section 22 is fundamentally flawed as it contravenes
section 22(4) FT Act. As section 22(4) has not been
correctly complied with, the Datuk Bandar’s ability to
depart from the statutory development plan, i.e. the
Structure Plan, as envisaged under section 22(1)
similarly tainted. This means that section 22 FT Act has

been contravened.
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209. This in itself renders the exercise of discretion by the
Datuk Bandar invalid and renders such exercise an

illegality.

Q. The CDP and the Zoning and Density Rules 1985
Rule 2 of the Zoning and Density Rules 1985

210. The Datuk Bandar further relied on Rule 2 of the Zoning
and Density Rules 1985 to explain the exercise of its
discretion to grant approval for the development. Rule 2
provides that all lands within the Federal Territory of
Kuala Lumpur and outside Plan Nos 1040 and 1041 are
zoned as residential with a density of 60 persons per 0.4
hectare. Therefore, by relying on Rule 2, it is argued that

the subject land can be said to be zoned as residential.

211. Rule 2 was enacted pursuant to section 64 FT Act
Section 64 gives a general power to the Datuk Bandar to
make rules with the approval of the Minister. The purpose
of the rules is to facilitate the ‘better carrying out of the
provisions of the FT Act’. To that end, Rule 2 and all other
rules serve to supplement the FT Act and strengthen the
purpose and object of the Act rather than detract from the

same.

212. However, Rule 2 is in conflict with the Structure Plan.
This is because the Structure Plan designates the

subject land as a green area or open space for public use.
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While Rule 2 designates all lands outside of the CDP as

residential land. Which then prevails?

213. Given that the use of Rule 2 is intended to facilitate the
FT Act, and given the statutory force to be accorded to
the Structure Plan, it follows that the Structure Plan
prevails over Rule 2 and its designation of the subject

land as residential.

214. As of the gazettement of the KL Structure Plan, the
subject plan had to be zoned as open space and green
area for public use. Any attempt to circumvent the
provisions of the KL Structure Plan is bad in law, given
that the FT Act implemented the structure plan system.
Therefore, the reliance by the Datuk Bandar on Rule 2
rather than the KL Structure Plan and his consequent
treatment of the land use as residential (which was
subsequently then converted to mixed development) is

bad in law, as it is not in conformity with the FT Act.

215. This further supports our conclusion that the Datuk
Bandar exercised his discretion erroneously and in
contravention of the express provisions of section 22 FT
Act.

216. We now move to consider the use of rule 5 of the
Planning Rules 1970.
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R. The Planning Rules 1970 and the FT Act — the Reliance

on Rule 5

217. The issue here is whether the Planning Rules 1970 are
reconcilable with the FT Act. The Planning Rules 1970
were enacted pursuant to section 47 of the Emergency
Ordinance No. 46. The Emergency Ordinance No. 46
defined “Authority” under section 2 as the Federal Capital

Planning Authority established under section 5.

218. The City of Kuala Lumpur (Planning) Act 1973 then
repealed the Emergency Ordinance No. 46 pursuant to
section 48(2), but the Planning Rules 1970 were allowed
to remain in place insofar as they were not inconsistent
with the provisions of the City of Kuala Lumpur
(Planning) Act 1973, per section 48(2).

219. The FT Act consequently repealed the City of Kuala
Lumpur (Planning) Act with the saving of the Planning
Rules 1970 insofar as such rules were not inconsistent
with the FT Act vide section 65 of the Act.

220. Rule 5(3) of the Planning Rules 1970 provides
notification to specific groups or classes of persons who
may then object to any proposed development, if they are
aggrieved. The classes of persons who may object is
strictly limited to the three classes of persons specified in

those Rules namely:-
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(a) registered owners of land adjoining the subject land;

(b) registered owners of land separated by any road,
lane, drain or reserved land the width of which does

not exceed twenty metres owners; and finally

(c) registered owners of land located within the distance

of two hundred meters from the boundary of the land.

221. It is immediately apparent that it is different from the FT
Act, where objections are taken by the public prior to the
gazettement of the Structure Plan and the Local Plan.
There is no restriction as envisaged by Rule 5(3), as the
statutory development plan system under the FT Act
requires public participation in the regulation of
development and planning with a region. Such
unrestricted ability to object, is inconsistent with the
specific procedures set up to provide notification only to

restricted classes of persons as provided under Rule 5(3).

222. Thus, Rule 5(3) Planning Rules 1970 stipulates contrary
to the FT Act, that it is not an unrestricted class of
persons who have the right to object to any proposed
development, but only persons who are registered owners
of adjacent land and whose land falls within the categories
(a), (b) or (c) set out under Rule 5(3).

223. It must however be emphasised that the Planning Rules

1970 only remain applicable after the repeal of its parent
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Act if, the Rules do not conflict with the purpose and
object of the FT Act. The Planning Rules 1970 are wholly
inconsistent with the purpose and object of the FT Act,
the essence of which allows for public participation in the

planning and development of Kuala Lumpur.

224. In other words, the FT Act does not provide for the
hearing of objections in respect of each and every
application for planning permission. Instead, the FT Act
allows for a consideration of objections from the public to
enable the creation of the statutory development plans.
The FT Act envisages a period of objections from the
public prior to the gazettement of the Structure Plan and
Local Plan (and in the event of variations to the same)

but not thereafter.

225. Therefore, to continue to hold ‘objection hearings’ under
Rule 5(3) of the 1970 Rules (which is consonant with the
repealed method of dealing with planning permissions) is
contrary to the express provisions of the FT Act, not to

mention the purpose and object of the Act.

226. We understand from the Datuk Bandar’s submissions that
Rule 5(3) of the Planning Rules 1970 was used to hold
objection hearings because it placed reliance on the CDP
by virtue of its reading of subsection (a) of section 22
(4). Given our analysis above, it follows that the Datuk

Bandar erred in relying on Rule 5(3) of the Planning
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Rules 1970 for the rules are completely antithetical to its
parent Act, the FT Act.

227. Moreover, the Datuk Bandar erred by relying on the CDP
to the extent of reviving it for purposes beyond a savings
provision, as evidenced from legislative history and a

holistic construction of the Act.

228. In summary therefore, the Datuk Bandar's use and
reliance of Rule 5(3) of the Planning Rules 1970 and the
CDP tainted his decision to grant the Impugned
Development Order. We accordingly hold that the Datuk
Bandar acted beyond the scope of his statutory powers
under section 22 of the FT Act when granting the
Impugned Development Order. The Impugned
Development Order is correspondingly contrary to law.
(We have also considered Rule 5(3) in the context of

locus standi further on in this judgement.)

229. On the central issue of whether the Datuk Bandar
exercised his discretion in accordance with section 22 FT
Act, for the compendium of reasons we have set out
above, we conclude that the Datuk Bandar ‘s exercise of

discretion was illegal, null and void because it:-

(a) acted ultra vires or outside the purview of the Datuk
Bandar’s discretion as statutorily provided for in
section 22 FT Act;
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(b) acted in contravention of the purpose and object of

the FT Act and therefore illegal, null and void;

(c) took into consideration and acted in reliance on law
that was inconsistent with and contrary to the FT
Act;and

(d) failed to take into consideration the provisions of the
FT Act which expressly require compliance with the

statutory development plans.
S. The Position of the Longhouse Settlers

230. The longhouse settlers concur with the submissions of the
other Appellants that the development should proceed as
it would be of benefit to them. They contend that they have
waited for several decades (almost fifty years) for the
State Authority to make good on its promise to re-house
them. This development provides the opportunity for them
to be given modern housing, which they believe would be

preferable to their current living conditions.

231. Having considered the submissions of the settlers, we are

of the view that:

(a) The fact that the State Authority has failed to make
good on a promise made decades ago, does not

justify the local authority contravening provisions of
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the FT Act in order to allow for housing to be

allocated to these longhouse settlers;

(b) The issue of housing for the longhouse settlers is a
separate obligation owed by the State Authority to

the settlers;

(c) The local authority is not in a position to rely on the
issue of the lack of provision of housing for the
longhouse settlers to justify the grant of the
impugned development order where such an order
has the effect of converting what was meant to be a
public space for public use, to a mixed development

for private purposes;

(d) This is particularly so, when the development order

transgresses the provisions of the FT Act.

232. As such the redress of the longhouse settlers is properly
brought against the State Authority rather than the other
appellants in these appeals. The fact that the longhouse
settlers have waited for decades and may continue to do
so does not warrant this development proceeding in light
of the various contraventions of the statutory development

plan and the law.
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IX. CONFLICT OF INTEREST

233. We now move on to consider the Appellants’ complaint
which is that the Court of Appeal erred when it found that
the Datuk Bandar was in a position of conflict of interest
in issuing the Impugned Development Order. More
particularly their contention is that the legal test applied
by the Court of Appeal is erroneous. It is contended that
if the correct legal test had been applied, the result would

have been different.

234. This issue is reflected in Leave Question No. 8:-

“Where the High Court in judicial review proceedings

negatives actual bias or a conflict of interest on the part

of an authority issuing a development order, is a Court of

Appeal entitled to hold that there nevertheless would be

a likelihood of bias having regard to the conflicting

decisions in Steeples v Derbyshire Country Council [1984]
3 ALL ER 468, R v _Sevenoaks District Council, ex parte
Terry [1985] 3 All ER 226 and R v_St Edmundsbury
Borough Council ex parte Investors in Industry
Commercial Properties Ltd [1985] 3 All ER 2347’

(Emphasis Ours)

235. The commonality of the Appellants’ grievances here is
that they claim the Court of Appeal erred in applying the
test for conflict of interest set out in Steeples, rather than
that set out in R v Sevenoaks District Council, ex parte
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Terry [1985] 3 AIll ER 226 (‘Sevenoaks’) and
Edmundsbury. Further, the Appellants contend the Court
of Appeal erred to conclude there was a conflict of interest
on the factual matrix of the case. The Court of Appeal
concluded that a conflict of interest situation arose
factually in relation to the Datuk Bandar, premised inter

alia on:-

i. The fact that Tan Sri Haji Mohd Amin Nordin bin Abdul
Aziz, the then Datuk Bandar is a member of Yayasan’s
Board of Trustees. Yayasan is the owner of the
Subject Land,;

ii. The provisions within the Joint Venture Agreement
between Yayasan and Memang Perkasa, which
envisage to a certainty that approval will be given by
the Datuk Bandar.

236. Tan Sri Haji Mohd Amin Nordin did not sit personally to
decide on whether to approve or reject the planning
permission. He chose not to do so in view of his

involvement as a member of Yayasan's Board of Trustees.

237. In these circumstances the issue before us is whether the
Datuk Bandar exercised his discretion pursuant to
section 22 while being in a position of a conflict of
interest and bias, thus tainting such exercise. If so, the
grant of planning permission is similarly tainted and is bad

in law.
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238. It should be emphasised that this issue comprises a
separate basis for challenging the exercise of discretion
by the Datuk Bandar, otherwise than the earlier

contraventions of the FT Act detailed above.

A. The Salient Facts Relating to the Issue of Conflict of

Interest and Bias

239. An allegation of bias and of a presence of a conflict of
interest is heavily premised on a case’s individual facts,
and a holistic appreciation of the facts in toto is essential.
The facts are usefully compiled by way of a diagram for
clarity. Our analysis is to be read alongside the diagram

outlining the salient chronology of facts (‘the Diagram’).

B. The Facts of the Present Appeal Relating to a Conflict
of Interest and/or Bias in Relation to the Grant of

Planning Permission by the Datuk Bandar

240. Allegations of a conflict of interest and/or bias in judicial
review requires an examination of the decision-making
process and merits more than a perfunctory analysis of a

case’s factual matrix.

[the rest of this page is left intentionally blank]

73
" '? S/N yMkKPO38nkWcAioUQnI3QQ
= “*Note : Serial number will be used to verify the originality of this document via eFILING portal




110

KEY
e L.E.: Land Exco
e YW: Yayasan
e MP: Memang Perkasa
e DB: Datuk Bandar
e FT M: Federal Territories Minister
e M: Member (within Land Exco)
e T:Trustee (within Yayasan)
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